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PREFACE 


TO THE FIRST EDITION. 

The legal systems of the continent owe to their 
common derivation from the law of Rome, not only 
a uniform legal nomenclature, but also a generally 
accepted method which at once assigns any newly 
developed principle to its proper place, and has greatly 
facilitated the orderly exposition of those systems in 
the form of codes. 

In England, on the other hand, legal nomenclature 
is a mosaic of many languages, and the law itself, as 
expounded by Coke and Blackstone, except so far as 
it has been deduced with much logical punctiliousness 
from the theory of feudal tenure, is little more than 
a collection of isolated rules, strung together, if at 
all, only by some slender thread of analogy. The 
practitioner has been content to find his way through 
it, as best he might, by the help of the indices of 
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text-books, or of ‘Abridgments,’ or so-called ‘ Digests,’ 
arranged under alphabetical titles. 

It was a step in advance when it occurred to Mr. 
J. W. Smith to publish a series of ‘ Leading Cases.’ 
selected almost at random, and to group round each 
a collection of subordinate decisions, in which the 
rule recognised in the principal case is deviously 
tracked in its various applications. Of a somewhat 
similar nature is Dr. Broom’s ‘Selection of Legal 
Maxims,' which explains the workings in different 
departments of law of a string of principles, such as 
those which are collected in the title of the Digest 
‘de Regulis Iuris.’ It may be remarked that the 
principles to which reference is made, alike in the 
‘ Leading Cases ’ and in the ‘ Maxims,’ are but what 
Bacon would call ‘ media axiomata,’ which neither work 
attempts to exhibit in their mutual relations, or to 
deduce from the higher principles of which they are 
corollaries ; also that t he search for these principles is 
an enquiry into the ethical reasons by which English 
law ought to he moulded, not an analysis and classi- 
fication of legal categories. 

There have been of late years signs of a change 
in the mental habit of English lawyers. Distaste for 
comprehensive views, and indifference to foreign modes 
of thought, can no longer be said to be national 
characteristics. The change is due partly to a revival 
of the study of Roman law, partly to a growing famili- 
arity with continental life and literature, partly to such 
investigations as those of Sir H. Maine into the origin 
of legal ideas, but chiefly to the writings of Bentham 
and Austin. To the latter especially most Englishmen 
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are indebted for such ideas as they possess of legal 
method. The * Province of Jurisprudence Deter- 
mined/ is indeed a book which no one can read 
without improvement. It presents the spectacle of a 
powerful and conscientious mind struggling with an 
intractable and rarely handled material, while those 
distinctions upon which Austin after his somewhat 
superfluously careful manner bestows most labour are 
put in so clear a light that they can hardly again be 
lost sight of. 

The defects of the work are even wore widely 
recognised than its merits . It is avowedly frag- 
mentary. The writer is apt to recur with painful 
iteration to certain topics ; and he leaves large tracts 
of his subject wholly unexplored, while devoting 
much space to digressions upon questions, such as the 
psychology of the will, codification, and utilitarianism, 
which have no necessary connection with his main 
argument. It may he asserted, without injustice either 
to Bentham or to Austin, that works upon legal system 
by English writers have hitherto been singularly un- 
systematic. 

It is long since the author formed the hope of 
attempting to write a treatise upon legal ideas which 
should at least he free from this particular fault, and 
the objects which he proposed to himself differed so 
considerably from those aimed at in Mr. Justice 
Markbys 4 Elements of Law 7 that the appearance of 
that very valuable work did not dissuade him from the 
prosecution of his design. In carrying it out he has 
not gained so much assistance as he expected from the 
legal literature of the continent. He soon discovered 
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not only that the name of Austin was unknown in 
Germany, but that very little had been written in that 
country with a direct bearing upon analytical jurispru- 
dence. The latter fact is not so surprising as it may 
appear, if it be remembered that the continental jurists 
find in Roman law a ready-made terminology and a 
typical method, upon which they are little inclined to 
innovate. From treatises upon c Naturrecht/ which 
may be described as 4 Jurisprudence in the air/ he has 
derived next to nothing ; and works upon 4 Encyclo- 
padie 9 and 4 Metliodologie ’ are generally too brief, and 
too much infected with a priori conceptions, to have 
been consulted with much profit. More help has been 
found, where it might not at first be looked for, in the 
numerous works, usually entitled ‘ Pandekten/ in which 
the Germans have set forth the Roman law as it ha,s 
been modified with a view to modem convenience. Fore- 
most among these must be mentioned von Savigny’s 
* System des heutigen Romischen Rechts/ 

Still less has been derived from the other modern 
literatures ; and after a general survey of the subject 
the author set to Avork to think it out for himself, 
resolving to traverse the whole of it, and to hold a 
straight course through it, turning neither to the right 
hand nor to the left into any digression however tempt- 
ing. He now offers the result of his labours, which has 
been much delayed by other and more .pressing engage- 
ments, to the indulgence of those who best know the 
extent and difficulty of the topic of which he has 
attempted to give a complete and consistent view. 

T. E. H. 


Oxford, March 20, ii8o. 
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PREFACE TO THE SECOND EDITION. 

This edition has been carefully revised, and contains a good 
deal of new matter. The author has to thank several of his 
reviewers, whose articles form in themselves valuable contribu- 
tions to the literature of the subject, especially Mr. A. Y. Dicey 
and Mr. F. Pollock. He is also indebted to previously unknown 
correspondents, such as Mr. R. Foster of the New York Bar, 
who have been good enough to favour him with private com- 
munications upon points suggested by their reading of the 
book. He takes this opportunity of explaining, with particular 
reference to an able article by Mr. A. Tilley, that the method 
which he has followed, as best exhibiting the scientific order of 
legal ideas, is not, in his opinion, necessarily that which would 
be found most convenient for the arrangement of a Code. He 
has elsewhere pointed out that logical division should be to the 
codifier what anatomy is to the painter. Without obtruding 
itself upon the surface, it should underlie and determine the 
main features of every systematic exposition of law. 

T. E. II. 

Oxford, August 25, 1882. 


PREFACE TO THE THIRD EDITION. 

In preparing this edition for the press, the author has 
throughout taken account of the development both of positive 
law and of legal theory, in this and other countries, during the 
last three years, so far as he has been able to follow it. He has 
also worked out in greater detail than before, though it. is hoped 
without detriment to the general proportions of the book, the 
dilficult topics dealt with in Chapter VIII, and what he ventures 
to think the important question, raised in Chapter XII, as to 
the necessity of agreement in contract. 

Upon many points he has found help in the elaborate reports 
upon foreign law which some of the governments of the con- 
tinent are careful to have drawn up before proposing serious 
legislative changes. No one can consult these reports without 
wishing that something of the kind were more usual in this 
country, where a legal principle which has elsewhere long been 
discussed from every point of view, is not unfrequently treated 
in Parliament, and even by the Courts, as a novelty. 

T. E. II. 


Oxford, January 31, 1886. 
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that much of its terminology has been adopted in the able 
treatise of Professor Terry, of Tokio, Same Leading Principles 
of Anglo-American Laio , ex] minded with a view to its Arrangement 
and Codification. 

T. E. II. 

Oxford, December i, 1887. 

PREFACE TO THE FIFTH EDITION. 

Tins edition has been revised throughout, and the author ven- 
tures to hope that it may be found in some respects a considerable 
improvement upon its predecessors. lie regrets not to have found 
time to profit as lie could have wish ed by the copious and inter- 
esting literature which has been called into existence by the 
publication of the draft of a Civil Code for the German Empire. 

T. E. II. 

Oxford, October 10, 1890. 

PREFACE TO THE SIXTH EDITION. 

This edition has undergone careful revision. In compliance 
with a wish expressed in many quarters, especially by Oriental 
students, the author has translated the German and Greek 
definitions which occur in the earlier chapters, though well 
aware how much of the meaning of the former at any rate 
must perish in the process. 

T. E. II. 

Oxford, September 13, 1893. 
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ELEMENTS OF JURISPRUDENCE. 


CIIAPTETI I. 

JURISPRUDENCE. 


Tin: present treatise is an attempt to set. fort.li and explain 
those comparatively few and simple ideas which underlie the 
infinite variety of legal rules. 

The search for these ideas is not merely a matter of 
scientific curiosity. The ever-renewed complexity of human 
relations calls for an increasing complexity of legal detail, 
till a merely empirical knowledge of law becomes impossible. 
The evil has been partially remedied bv the formation of 
Codes, in which legislators, more or less imbued with legal 
principles, have grouped the legal chaos under genera and 
species. But an uncodificd system of law can be mastered 
only by the student whose scientific equipment enables him 
to cut a path for himself through the tangled growth of 
enactment and precedent, and so to codify for his own 
purposes. In this department of knowledge, as in others, 
the difficulty of the subject is due less to the multiplicity 
of its details than to the absence of general principle." under 
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JURISPRUDENCE. 


( II A 1’. 


It, -i name. 


i. which those details may he grouped. In other words, while 
hgal science is capable of being intelligent]/ learnt , isolated 
legal facts arc capable only of being committed to memory . 

For the beginnings of the science which rt duces legal 
phenomena to order and coherence the world is indebted to 
the Homans. It is also from their language that the science 
derives its name. 

1 lurisprudentiaf in its original u^o, was merely one among 
several phrases signifying* a knowledge of the law, just as 
‘ rei militaris prudentia’ signified a knowledge of the conduct 
of warfare 1 * 3 . The sort of knowledge which the term denoted 
may be gathered from Cicero’s description of a jurisconsult 
as one who must he. ‘ skilled in the laws, and in the usages 
current, among private citizens, and in giving opinions and 
bringing act ions and guiding his clients aright 

From this thoroughly practical conception of legal know- 
ledge the Homan jurists subsequently rose to a far higher 
one. The rudiments of this may already be traced in the 
writings of Cicero, who enumerates the civil law, along 
with astronomy, geometry, and dialectic, among the arts 
which have to do with the pursuit, of truth lie tells us 
that the study of law must, he derived from tin* depths of 
philosophy, and that, by an examination of the human mind 
and of human society, principles may be discovered in eom- 


1 ‘ Ilabebat enim ma^iiani prudentiam, turn iuiis civilis turn rei militaris.* 
Nep. (’im. 2 . The following terms are used synonymously with ‘iuris pru- 
dentia ’ : * lemim prudentia,' lie. 1 1 op. ii. 3O ; ‘ legum scieniia,’ Inst. Prooein. 3 ; 

‘ logitinm scii ntia,’ ih. 2 ; * Juris notitia,’ Tac. Orat. 31 ; eognitio iuris,’ C’ie. de 
Orat. i. 44 ; ‘ iuris soieiitia.’ il>. 55. Tac. 11. Pompon. l>iir. i. 2 . 2 . 40 ; * civilis 
scientia,' 1'ie. de Orat. i. 43 ; * iuris peritia,' Ulp. l>iuT. i. I. l. Knoivle>lije of 
a particular department of law is described by such phrases as * iuris civilis ’ 
(^I'ie. de Orat. i. 44'. ‘ iuris publici ’ ih. (»o , * prudentia.’ 

3 I’ie. de Orat. i. 4S. The same persons who were called ‘ iurisconsulti ’ or 
* iure periti ’ were also described as ‘ prudentes in iure civili,’ Cic. Ainic. 2 ; 
more brietU as * prudentes,’ Oai. i. 7. The phrase ‘ iuris prudens ’ is employed 
bv Pomponius vDi;^. xxxviii. 15. * Le^um prudens’ occurs in Ennius ^Gell. 

xii. 4' and ‘ in: prudens iuris’ in lust. Inst. iv. 2 . 

Cic. de OtV. i. 6. 
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parison with which the rules of positive law are of but trivial 
importance b 

Thus the wav was prepared for Ulpian's well-known 
definition of jurisprudence as k the knowledge of things 
human and divine, the science of the just, and unjust 1 2 * .’ 
Jurisprudence was conceived of as a branch of philosophy; 
and such an elevation of the idea of legal study was natur- 
ally accompanied by a corresponding elevation of its pro- 
fessors. I'lpian claims for himself and his learned brethren 
that they are ‘the priests of Justice, engaged in the pursuit 
of a philosophy that, is truly such and no counterfeit V 
The Homans had, in fact, attained by this time to the 
idea of a science of those legal principles which exist inde- 
pendently of tbe institutions of any particular country. lS T o 
technical term could be borrowed from the (Ireek language 
to denote what was of purely indigenous growth 4 , and thus 
it happened that a phrase which at first had been but one 
among several signifying, in a homely and (piite unscientific 
sense, a ‘ knowledge of law .’ came at. length by an accident 
of Latin philology to express the new idea of a legal science. 

The nations of modern Europe are fortunately in the 
habit of calling the various brunches of knowledge by non- 
vernacular names, adopted by common consent from the 
classical languages; so that a science is generally known by 
the same (ireek or Latin term wherever Western civil - 

1 C'i<\ (l*: i. 

2 * lurhprudentia eat divinarum atque hutnanarmn rerun) nolitia, iusti atrpie 
mimti scU-ntia.* I>i^. i. I. 10. This is nearly a translation r»f the Stoic defini- 
tion of a<K‘ua as hein^ 6 titvv t( Kai avO puivlvoji' imfTrrjfjii] (IMut. I*lac. Phil. i. pr. ; 
cf. ( ie. tie Off. i. 43', modified l.y the addition of a cluUHe spt cifying the par- 
ticular kind of wisdom intended. The first clause of ITpian'n definition hus 
been, with little reason, thought by some to have reference to the distinction 
between ins sacrum and the other branches of law ; wee Gluck, Pandekten, i. 
p. 19S. 

J Id". i. 1. 1. 1. 

* Iurisprudentia is represented in the Uasilika, ii. 1. 1, and in llanneno- 
pulus, Prompt, i. I. iS, by ooty'ta uofiov. 
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isation extends. It is therefore natural and convenient 
that most of the European nations should express the idea 
of a science of law by a word which they have borrowed 
from the language of those by whom the idea was first 
conceived l * 3 . 

But the term is unfortunately also borrowed by the 
modern languages to express other ideas, which might be 
much better expressed in the vernacular. Thus, upon the 
analogy of certain loose expressions of the Roman writers, 
who sometimes use ‘ iurisprudentia 5 to denote a current view 
of the law % there has sprung up in French the use of 
such phrases as ‘jurisprudence constante,’ ‘jurisprudence des 
arret-s de la Cour de Cassation ' ; in the sense of the view 
which the courts are in the habit of taking of certain 
questions". 

Still less justifiable is the use, so frequent both in French 
and in English, of ‘Jurisprudence* as the equivalent of 
‘Law.’ The imposing quadrisyllable is constantly introduced 
into a phrase on grounds of euphony alone. Thus we have 
books upon ‘ Equity Jurisprudence,’ which are nothing more 
nor less than treatises upon the law administered by Courts 
of Equity ; and we hear of the Jurisprudence of Franco or 
Bussia, when nothing else is meant than the law which is in 
force in those countries respectively 4 . This sacrifice of sense 
to sound might more readily be pardoned, had it not misled 
serious and accurate thinkers. 

Bentham, for instance, divides J imprudence into ‘exposi- 


1 Even ( Ioniums, w In* have ^macular names for so many of the Bciences, 

recognise ‘ .1 urispruden/.' as well as ‘ Keohtswissensehaft.’ 

3 ‘ Media ittrb prudential lust. Inst. iii. 2. 3. 

5 * La muniere di.nt 1111 Tribunal juge habituellement telle ou telle ques- 
tion.’ Diet., do 1 ' Academic. 

4 * A praetieal Treatise of Architectural Jurisprudence,’ by James Elmes, 

was published in 1S27. Perhaps the least pardonable application of the term 
takes place when a treatise upon such medical facts as may incidentally become 
important in legal proceedings is described as a book up<m ‘ Medical Juris- 
prudence/ Such a work is more properly described as dealing with 4 ForenBic 
Medicine, or 4 Modecme logale.’ 



A SCIENCE. 


5 


torv/ which ascertains what the law is, and * censorial/ chap. i. 
which ascertains what it ought to be h Now an exposition 
of existing* law is obviously quite another thing from a 
science of law, and criticisms upon the law with a view to 
its amendment are the subject, not of Jurisprudence, but, as 
Bcntham himself states in the next paragraph, of the art of 
Legislation. Bentham carries the confusion further by pro- 
ceeding to sub-divide expository Jurisprudence into ‘authori- 
tative ' and * unauthoritative V By ‘ authoritative expository 
jurisprudence * he means nothing more nor less than law 
emanating from the legislative power; under Minauthori- 
tative * he would apparently include both text-books upon 
the laws of any one country, or, as he would say, upon 
‘local jurisprudence/ and works upon law without special 
reference to any one country, or, to use his own phrase, upon 
‘universal jurisprudence.’ Jf we are right in considering Tt i* the 
that ‘censorial jurisprudence* should he called ‘the art of Hcicncef U 
legislation/ that ‘ authoritative jurisprudence ’ is nothing 
more nor less than a body of law, and that ‘unauthoritative 
local jurisprudence * is mere commentary, it is obvious that 
what Bent ham makes the sub-department of ‘unauthori- 
tative universal jurisprudence’ is alone entitled to hear the 
name of the science ; and should hear the name simply, 
without the addition of epithets intended to distinguish it 
from departments of the subject which arc non-existent. 
‘Jurisprudence* ought, therefore to be used, and used with- 
out any qualifying epithet, as the name of a science. 

AVe have next to inquire what kind of a science it is ; and Thin 
we shall find that it is a formal, or analytical, as opposed to fonnaUn* 
a material one ; that is to say, that it deals rather with the 
various relations which arc regulated by legal rules than with 
the rules themselves which regulate those relations. 

This was not indeed the whole scope of the science as 


1 Works, i. p. 148. 


a lb. i. p. 148. 
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conceived of by its founders 1 * 3 . There floated also always 
before the eyes of the later Roman jurists a vision of a ‘ ius 
naturale 7 ; a universal code, from which all particular systems 
are derived, or to which they all tend, at least, to approxi- 
mate : a set of rules, the matter, or contents, of which is of 
uni versa 1 a [>j>Ii ca t i on . 

But in point of fact, and in the very pursuit of this 
material unity, they were led to elaborate a system of 
formal unity ; to catalogue the topics with which every 
system of law lias to deal, however each may differ from the 
rest in its mode of dealing with them. They performed for 
Law a service similar to that, which was rendered to Language 
by the (J reeks of Alexandria, when by observing and tabu- 
lating the parts of speech, the inflections, moods and syntax, 
they invented a (iraimuar, under the formulae of which all 
the phenomena of any language find appropriate places -. 
Whether the* possessive ease of a noun substantive is expressed 
by a specific modification of it.s termination, or by prefixing 
to it a specific preposition, is a question of the matter of 
language ; but that the possessive idea, however variously 
expressed, yet finds some expression or other in every family 
of human speech, is a proposition which relates to linguistic 
form. 

The assertion that Jurisprudence is a formal science may 
perhaps be made clearer by an example. If any indi- 
vidual should accumulate a knowledge of every European 
system of law, holding each apart, from the rest in the 
chambers of his mind, his achievement, would be best de- 


1 Although wo fl inl in Cicero tlu* clearest possible description of an analytical 
science of law. ‘Sunt notamla genera ot ad certain mimerum pancuatemque 
revocamla ... si auteni aut niihi facere lieuerit quod iam diu cogito, aut alius 
(juispiatn aut me impedito oecuparit, aut niortuo • decent. ut primum omne 
ius civile in genera digerat, quae porpauca sunt, deinde connn generum quasi 

quaednm membra dispertiat. turn propriam cuiusque vim dofinitione dcclaret, 
perfectam artem iuris civilis habolvitis, nmgis magnam atque u herein qnam 
ditlicilem atque obscurant.' I>e Orat. i. qj. 

3 Cf. Max Miiller, Science of Language, edit.. 3. p. 93. 
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scribed as an accurate acquaintance with the legal systems 
of Europe. If each of these systems were entirely unlike 
the rest, except when laws had been transferred in the 
course of history from one to the other, such a distin- 
guished jurist could do no more than endeavour to hold 
fast, and to avoid confusing, the heterogeneous information 
of which he had become possessed. Suppose however, as is 
the case, that the laws of every country contain a common 
element ; that they have been constructed in order to e licet, 
similar objects, and involve the assumption of similar moral 
phenomena as everywhere existing; then such a person might 
proceed to frame out- of his accumulated materials a scheme 
of the purposes, methods, and ideas common to every system 
of law. Such a scheme would be a formal science of law ; 
presenting many analogies to (irammar, tin* science of those 
ideas of relation which, in greater or less perfection, and often 
in the most dissimilar ways, are expressed in all the languages 
of mankind. 

To each of these formal sciences then 1 ministers a 
science which supplies it with materials, .lust, as simi- 
larities and ditlerenees in tin* growth of different- languages 
are collected and arranged bv Comparative "Philology, and 
the facts thus collected are the foundation of abstract 
(irammar 1 ; so Comparative Law collects and tabulates the 
legal institutions of various countries, and from the re- 
sults thus prepared, the abstract science of Jurisprudence is 
enabled to set- forth an orderly view of the ideas and methods 
which have been variously realised in actual systems, it. is, 
for instance, the office of Comparative Law to ascertain what 

1 It is of course true, as is pointed out Sir i‘\ bollock in commenting 
upon this pa^ng*- Essays in .J urbprudenco nn<l Ethics, p. 4 , that,, as a matter 
of fact, abstract irramrnar is not taught separately, but * i-> given by implication 
in every systematic grammar of a particular language.’ This is probably 
a subject of regret to most jiersons who, after mastering one language, find 
many pages in the grammars of every other language devoted to a reitera- 
tion of the now' familiar distinctions between a substantive and an adjective, 
a present and a future tense, direct and oblique narration. 


ch a r. 
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have been at different times and places the periods of pre- 
scription, or the requisites of a good marriage. It is for 
Jurisprudence to elucidate the meaning of prescription, in 
its relation to ownership and to actions ; or to explain the 
legal aspect of marriage, and its connection with property 
and the family. We are not indeed to suppose that Juris- 
prudence is impossible unless it is preceded by Compara- 
tive Law. A system of Jurisprudence might conceivably 
be constructed from the observation of one system of law 
only, at one epoch of its growth. Such, however, has not 
been in point of fact the mode of its evolution, which must 
have been extremely tardy but for the possibility of separating 
the essential elements of the science from its historical acci- 
dents, by comparing together laws enforced in the same 
country at different epochs, and indigenous laws with the 
differing, though resembling, laws of foreigners. 

Jurisprudence is therefore not the material science of those 
portions of the law which various nations have in common 1 , 
but the formal science of those relations oi mankind which 
are generally recognised as having legal consequences 

In the next place, it must be sufficient at present merely 
to state, without, further explanation, that Jurisprudence is 
not a science of legal relations a priori , as they might have 
been, or should have been, but is abstracted a posteriori 
from such relations as have been clothed with a legal 
character in actual systems, that is to say from law which 
has actually been imposed, or positive law. It follows that 
Jurisprudence is a progressive science. Its generalisations 
must keep pace with the movement of systems of actual 


1 A subject which, under the description of the 'ius gentium,’ largely occu- 
pied the attention of the Roman jurists. 

1 l’rof. Clrueber, in his review of this work, prefers to describe the object of 
Jurisprudence as being * die Ges&mmtheit der auf die verschiedenen Yer- 
haltnisse amvendb&ren liechtsvorschriften.* Krit. Yiertcljahresschrift fur 
Rechtswissenschaft, 1884, p. 180. But see Windsclieid, Band. i. § 13, n. 2 , 
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law. Its broader distinctions, corresponding* to deep-seated 
human characteristics, will no doubt be permanent, but, as 
time goes on, new distinctions must be constantly developed, 
with a view to the co-ordination of the ever-increasing variety 
of legal phenomena \ 

We have lastly to consider whether the science is rightly 
divided into several species, and ('specially to inquire into the 
justness of the distinction drawn between ‘ general * and 
‘particular’ Jurisprudence. ‘Particular Jurisprudence,’ says 
Austin, ‘is the science* of any actual system of law or of 
any portion of it. The only practical Jurisprudence is par- 
ticular. . . The proper subject of general, or universal, 
Jurisprudence is a description of such subjects and ends of 
laws as arc common to all systems, and of those resemblances 
bet ween diflercnt. systems which are bottomed in the common 
nature of man, or correspond to the resembling points in these 
several portions". 1 

Now ‘particular’ Jurisprudence may mean either of two 
things. It may mean: a science derived from an observation 


1 So Lord Halo: ‘It cannot lie suppon-d tliat humane laws can l»o wholly 
exempt In in the common fate of humane things. Parliaments have taken 
oil' and abridged many of the titles about which the law was concerned : 
usage- and disusage have antiquated others, . . . and it shall not be ultogi ther 
impertinent to give some instances herein of several great titles in the Law, 
nhicli upon those occasions are at ibis day in a great measure antiquated, 
and some that are much abridged and reduced into a very narrow compass 
and use* he unctions, inter alia, tenures by knight-service, descents to take 
away entry, atturnment;, ‘and as time and experience and use, and some 
Acts of 1'ai Lament, have abridged some and antiquated other titles, so they 
have substituted or enlarged other titles : as for instance, action upon the 
case, devises, (jectiove Jhmae, election, and divers others. * Preface to 
Uolle s Abridgment, i66tf. Cf. the interesting remarks of Sir Henry Maine 
on the probability that a general adoption of a system of Registration of title 
would render comparatively unimportant such topics as Possession, Iiouitarian 
ownership, and Usucapio; ‘although these have always been recognised as 
belonging to what may be called the obscouh structure of Jurisprudence.’ 
Early Law and Custom, p. 360. 

a Lectures on Jurisprudence, vol. iii. p. 356. Cf. Bentham, Works, i. 
!» 149 - 
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chap. i. 0 f the laws of one country only. If so, the particularity 
attaches, not to the science itself, which is the same science 
whencesoever derived, hut to the source whence the materials 
for it are gained. A science of Law might undoubtedly be 
construct ed from a knowledge of the law of England alone, as 
a science of Geology might be, and in great part was, con- 
structed from an observation of the strata in England only: 
yet. as there is no particular science of Geology, so neither 
is there a particular science of Law. Eor a science is a 
system of generalisations which, though they may be derived 
from observations extending over a limited area, will never- 
theless hold good everywhere ; assuming the object -matter of 
the science to possess everywhere the same characteristics. 
Principles of Geology elaborated from the observation of 
.England alone hold good all over the globe, in so far as 
the same substances and forces are everywhere present : and 
the principles of Jurisprudence, if arrived at. entirely from 
English data, would be true if applied to the particular laws 
of any other community of human beings ; assuming them 
to resemble in essentials the human beings who inhabit 
England. The wider the lield of observation, the greater, 
of course, will be the chance of the principles of a science 
being rightly and completely enunciated : but, so far as they 
are scientific truths at all, they are always general and of 
universal application. The phrase may however, and prob- 
ably does, mean : an acquaintance with the laws of* a 
particular people; and the impropriety of describing such 
merely empirical and practical knowledge by a term which 
should be used only as the name of a science has been already 
pointed out. In either sense therefore the term is a mis- 
nomer ; and it follows that, the existence of a ‘particular 
Jurisprudence* not being admitted, the employment of the 
opposed term ‘general Jurisprudence* becomes unnecessary. 
Loth expressions should be discarded, and the science should 
be treated as incapable of being divided into these two 
branches. 
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A distinction may also be suggested between ‘ historical * chap. i. 
and ‘philosophical 9 Jurisprudence. It may be said that the or into 

... it* i . . .. ‘historical' 

unity which makes Jurisprudence a science exists only in and ‘philo- 
idea ; that while it has a side upon which it is closely allied Kt, l ,lucal 
to Ethics and to Metaphysics, it is, on the other hand, no less 
intimately connected with Archaeology and History ; that 
its phenomena grow from many independent roots, and are 
formed and coloured according to the character of the various 
soils from which they have sprung. But. to sav this is only 
to say that the facts from which Jurisprudence generalises 
are furnished by History, the record of human actions. 

Identical human needs have been satisfied by various means, 
and all the means of satisfying each of these needs have not 
been in simultaneous use in every part, of the world and in 
every age. In the satisfaction of their needs mankind have 
seldom seen clearly the ends at which they were aiming, and 
have therefore in reaching after those ends invented a vast 
variety of perverse complications. The unity, in short, which 
it. is the business of Jurisprudence to exhibit as underlying all 
the phenomena which it investigates, is the late discovery of 
an advanced civilisation, and was unperccived during much of 
the time during which those phenomena were accumulating. 

The facts can only be presented by History, and History may 
be studied with the sole view of discovering this class of fact s. 

But this is not the task of Jurisprudence, which only begins 
when these facts begin to fall into an order other than the 
historical, and arrange themselves in groups which have no 
relation to the varieties of the human race. The province 
of Jurisprudence is to observe the wants for the supply of 
which laws have been invented, and the manner in which 
those wants have been satisfied. Jt then digests those actual 
wants, and the modes in which they have actually been satis- 
fied, irrespectively of their historical or geographical distri- 
bution. according to a logical method. One work on Jurispru- 
dence may contain more of historical disquisition, while in 
another philosophical argument may predominate; but such 
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,1 iirin- 
defined. 


differences are incidental to the mode of treatment, and afford 
no ground for a division of the science itself. 

But though the science is one, it may have as many heads 
or departments as there are departments of law. It would 
therefore be unobjectionable to talk of ‘criminal’ and ‘civil,’ 
‘public’ and ‘ private’ Jurisprudence. 

To sum up. The term Jurisprudence is wrongly applied to 
actual systems of law, or to current views of law, or to 
suggestions for its amendment, but is the name of a 
science. This science is a formal, or anaMical, rather than 
a material one. It is the science of actual, or positive, law. 
It is wrongly divided into ‘general’ and ‘particular,* or 
into ‘philosophical’ and ‘historical.’ It may therefore be 
defined provisionally as ‘the formal science of positive law.’ 
The full import, of this definition will not be apparent till 
after the completion of an analysis of the ail-important 
term ‘ Law.’ 



CHAPTER II. 

LAAV. 

‘Law, or the law,’ says Bentham, ‘ taken indefinitely, is an Meaningof 
abstract or collective term, which, when it means anything, Law^™ 1 
can mean neither more nor less than the sum total of a 
number of individual laws taken together 1 .’ 

This simple statement is in striking contrast, with a mult i- 
tude of assertions upon the subject. ; which however are less 
frequently made with reference to the English term Law than 
to its equivalents in other languages. The terms Ius, Recht, Ambiguity 
Droit, cannot, in fact, be said to express nothing more than 
‘the sum total of a number of individual laws taken together.’ 

It so happens that ail these terms denote not only the sum 
total of Laws, but also the sum total of Rights (Iura, 

Rechte, Droits), and the sum total of all that is just (iustum 
recht, droit). "When therefore we say that Jurisprudence is 
the science of Ius, Recht, or Droit, we may mean in each case 
that it is the science of any one of three things, viz. 

(1) of Law, 

(2) of Rights, 

(3 ) of Justice 

1 Works, i. p. 14S. Cf., among the meanings of ‘ Jus ' enumerated by Puflen- 
dorf, i. i. § 20, ‘ compicxuB seu systema leg urn homogentarum.’ 
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and, unless this ambiguity he borne in mind, many expressions 
having apparent reference to law will be quite unintelligible 1 * * . 
But a coherent science cannot be constructed upon an idea 
which has complex or shifting meanings. One or other 
meaning must be chosen, and when chosen must be made 
the sole foundation of the edifice. It is therefore a piece 
of good fortune that when wc say in English that Jurispru- 
dence is the science of law, we are spared the ambiguities 
which beset the expression of that proposition in Latin, 
(iennan, and French, and have greatly obscured its expo- 
sition in those languages. 

But if the English abstract term ‘ Lmv ’ is free from any 
suggestion of the aggregate of Bights, or of the aggregate 
of just things, it. is of course suggestive of all the meanings 
in which the concrete term ‘a law’ is employed in our 
language ; and these have unfortunately been so numerous 
as to involve the abstract idea in considerable obscurity, 
lienee it is that so many of the definitions which have 
been given of that mysterious non-entity strike us as being 
vague or merely eulogistic. Many of them have reference 
to that divine order which pervades the inanimate universe 
even more than the actions of rational beings : and those 
of them which have reference to human action deal quite as 
often with the voluntarily observed maxims of society as with 
rules w hich are supported by the authority of the State. 

Heterogeneous however as the senses of the term ‘a law’ 
may at first, sight appear, the connection between them is 
not bard to trace ; nor is the earliest use widely different 
from the latest and most accurate. 

The shepherd who guides his flock, or, on a larger scale, 
the head of a family who regulates its encampments and 
employments, seems to have been the earliest £ lawgiver,’ 

1 So Lord AVestlmry was at the pains to explain that the word ius f in 

the maxim ignorant ia iuri '# ha tut exciamt, is used in the sense of 4 general 

law, the ordinary law of the country not in the sense of 4 a private right.’ 

Cooper v. Thibbs, L. K. 2 11. L. 1 70. 
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and his directions, as orders given by one who has power chap, ii 
to enforce their observance, are the earliest Maws 1 / The 
original, and still the popular, conception of a ‘ law/ is 
a command prescribing a course of action, disobedience to 
which will be punished. In this conception there is of 
course implied that of a lawgiver, who has power to enforce 
his commands 2 * . From this vague original use of the term 
has arisen that large development of uses, some proper, some 
merely metaphorical, out of which the jurist has to select 
that which he admits into his science. 

The strongest intellectual tendency of mankind is the PerivatL 
anthropomorphic. If man is a mystery to himself, external UMCH ‘ 
nature is a still greater mystery to him, and he explains 
the more by the less obscure. As lie governs his flock 
and bis family, so lie supposes that, unseen beings govern 
the waters and the winds. The greater the regularity 
which he observes in nature, the fewer such beings docs 
he suppose to be at work in her ; till at length he rises to 
the conception of one great being whose laws are obeyed 
by the whole universe ; or it may be that, having thus 
arrived at the notion of a universe moving according to 
law, he holds fast to it, even while he loses his hold on the 
idea of the existence of a supreme lawgiver. 

1 So Homer Kays of the (Vclopos, Qffuarfvfi 5 . Znaaros -nnibaji' i )h' uAo^'cup, 

Oilyss. ix. I 14; ami Plato, Ovtoi dfta tjjv 7mA aiusv dfuffTm po/ioOirai yiyuvaai, 
ro/icfs Tf Kal TToifi(i f (s di'Sfiujv, Minos. [>. 320 ll. It may hi* worth while to 
notice that vu/jios as distinguished from I'ofjuU does not occur in Homer. 

Hesiod uses it twice, hoth tunes m the singular number, in tin; Oj>. i*t Dies, 

^ 76, 3*8; arid it occurs in the Th.ogonia. The Hon uric word most nearly 
expressive of laws is OtfiKTTts, which however really signifies rather decrees 
made for special cases. (Irote, Hist. ii. p. l 1 1 ; Maine, Ancient Law', oh. i. 

Cicero derives vofxos ‘a suiiin euique trihuerulo,’ J )e L* gg. i. 6. it is surely 
reversing the order of ideas to suppose that the u-e of vS,fio$ in the sense 
of 4 a chant’ is the original one, as doe*, e. g., Fu^tel de (/oulanges, La Citd 
Antique, p. 227. 

* Prof. Max Muller appears to think that, anion;' the Hindoos at all events, 
the order of ideas was the converse, showing that in the Vedie Hymns, Jiitu, 
from meaning the order of the heavenly movements, became in time the name 
for moral order and righteousness. Hibbert Lectures, 1878, p. 235. 
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Men have also almost always believed themselves to be 
acquainted with certain rules intended for the guidance of 
their actions, and either directly revealed to them by a 
superhuman pow r er, or gathered by themselves from such 
indications of the will of that power as are accessible. They 
have supposed that they have discovered by self-analysis 
a master part of themselves, to the dictates of which they 
owe allegiance. They have observed that, in order that 
their senses may receive certain impressions from external 
objects, those objects must be arranged in certain ways, and 
no other. 

It is easy enough, upon consideration of these facts, to 
account for the existence of such phrases as laws of Nature, 
laws of Clod, laws of Morality, laws of Beauty, and others 
which will at once suggest themselves. 

The employment of the same name to denote things so 
different may appear to us to imply an extraordinary con- 
fusion of the topics appropriate to Theology, to Physics, to 
Ethics, to ./Esthetics, and to Jurisprudence; but- the wonder 
will be less if we remember that t he separat ion of the sciences 
to which we are accustomed, and which we take for granted, 
was unknown to remote antiquity. The world with all its 
varied phenomena was originally studied as a whole. The 
facts of nature and the doings of man were alike conceived 
of as ordained bv the gods. The constitutions of states and 
the customs and laws of all the peoples of the earth were 
as much of divine contrivance as the paths of the planets. 
The great problem thus presented for the study of man- 
kind was gradually broken up into a number of minor 
problems. There occurred a division of the sciences. A 
line was drawn between those which deal with external 
nature, including Theology and Metaphysics, and those 
which deal with the actions of men. These latter, the 
practical, were thus severed from the theoretical sciences 1 ; 

1 They are henceforth connected only by means of religion, and by specula- 
tions concerning the faculties of the human mind. 
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and the term law, which had been used ambiguously in the chap. ii. 
discussion of both sets of topics before their severance, has 
henceforth two distinct histories. In the theoretical sciences, 
it is used as the abstract idea of the observed relations of 
phenomena, be those relations instances of causation or of 
mere succession and co-existence. In the practical sciences 
the term is used to express the abstract idea of the rules 
which regulate human action. 

In the theoretical, or as we should rather say in modern u f th 
phrase, in the physical sciences, Law is used to denote the physical 11 
method of the phenomena of the universe; a use whieh Sl * :,,|,cws; 
would imply, in accordance with the primitive meaning of 
the term, that this method is imposed upon the phenomena 
either by the will of God, or by an abstraction called 
Nature. 

This use of the term may certainly lead to misconceptions. 

It has long ago been agreed that all we can know of natural 
phenomena is that they co-exist with, or succeed, one another 
in a certain order, but whether this order he imposed im- 
mediately by a divine will, or mediately through an abstraction 
called Nature, or through minor abstractions called Gravitation, 
Electricity, and the like, the phenomena themselves arc unable 
to inform us. It is therefore necessary to realise that when 
we talk of the laws of Gravity or of Refraction, we mean 
merely that objects do gravitate and that rays are refracted. 

We are using the term law merely to convey to our minds the 
idea of order and method, and we must beware of importing 
into this idea any of the associations called up by the term 
when it is employed in the practical sciences. 

Its use in these sciences is, speaking very generally, to in tin: 
express a rule of human action ; and the sciences of human 
action being those in which the term is most used, and indeed 
is most needed, it is reasonable to say that this is its proper 
meaning, and that its use in the theoretical sciences is 
improper, or metaphorical merely. 

But just as its metaphorical use, as meaning ‘order/ is 

c 



18 


LAW. 


CHAP. If. 


The two 
meaning. 


< >rdcr. 


sometimes obscured by associations derived from its proper 
use as signifying ‘a rule,’ so is its proper use as ‘a rule’ 
occasionally confused by an imagined parity between a rule 
and the invariable order of nature. 

The first step therefore towards clearing the term Law of 
ambiguity for the purposes of Jurisprudence is to discard the 
meaning in which it is employed in the physical sciences, 
where it is used, by a mere metaphor, to express the method 
or order of phenomena, and to adopt as its proper meaning 
that whieh it bears in the practical sciences, where it is 
employed as the abstract of rules of human action. 

The opposition between those 1 wo meanings will be best seen 
by grouping together, under the heads of Order and Rule 
respectively, a few characteristic specimens of the vague 
employment of the term Law. 

I. Law as the order of (hr Universe. 

4 Law is the King of Kings, far more powerful and rigid 
than they: not hing can be mightier than law, by whose aid as 
by that, of the highest monarch, even the weak may prevail 
over the strong.* —The Vedas 1 . 

Nd/iov, u zdrTior fiaatAfU'i 
< r)raTwr Tt nal dOarunor. — Pindar 2 . 

’E77Ct Kal Tor oA or adaptor, teal ru 0( la teal rds* Ka\ovp.fr a^i 
d>/>as\ rdpos' Kal rafts', ft \py rots' opatfifrois TKTTfvnr, btoiKur 
(jHurfrai. — Demosthenes 3 . 

O rdf aov' a Kotrds', dirirfp frrrlr 6 dpOds Adyoy bid irarTuor 
fp\optfros\ 6 acres’ tor tw Att KaOrjyffjLurt rovuo Ttys' ru )r dXuar 
btoiKijCTfLoi dm. — Ohrvsippiis 4 . 

1 Sat. lh\ 14. 4. 2 . 23; l*r. Ar. Up. i. 4, 14, cited Tagore Lcct. 1SS0. p. 136. 

3 ‘ Law, tin* Kills; of All both mortals and immortals.' Apud Flat. Gorg. 
4S4 K. 

3 ‘Since also the whole world, and things divine, and what we call the 
Seasons, appear, if we may trust what we see, to be regulated by Law and 
Order.’ Adv. Arist og. I*, p. SoS. 

* ‘The common law, which is the right reason moving through all things, 
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‘ Lex vora atque princcps. apta ad iubendum ct ad vetandinn, ohai\ n. 
ratio est recta minimi lovis.’ — Cicero 1 . 

‘Lex aeterna nihil alind est, quam summn ratio divinae 
sapient ine, secundum quod est directiva omnium aetuuni et 
rnotionum.’ — S. Thomas 

‘Of Law there can he no lesse acknowledged, than that, her 
seate is the bosonic of (Sod, her voycc t lie harmony of the 
world, all things in Heaven and Larth doe her homage, tin* 
very least, as feeling her care, and the greatest as not, exempted 
from her power ; both angels and men and creatures of what 
condition soever, though each in different sort, and manner, 
yet all with uniforme consent, admiring her as the mother of 
their peace and joy/ — Hooker 5 . 

II. Lair as a rule vf Art ion. 

‘Lex est recta ratio imperandi atque prohibendi.’ — Cicero 4 . Huh 

‘Lex nihil aliud nisi recta et a numine deorum traeta ratio, 
iubcns honesta, prohibens eontraria/ — Cicero 5 . 

‘lus est, ars boni et aequi.* — Oolsus r ’. 

‘ Any kind of rule or canon whereby actions are framed.’. . . 

* That which reason in such sort defines to be good that it 
must be done.’ — Hooker 7 . 

‘ Per Inbogriff der Bedingungen untor dcnen die Willkiihr 
des Linen mit der 'Willkiihr des Anderen nach cinem allge- 
meinen (iesetze der Freiheit vcrcinigt werdeii kann.’ — Kant ". 

‘Per abstract e A usd ruck des allgomeinon. an mid fur sieh 
seienden Widens.’ — Hegel 

identical with Zcuh, the f-uj-renje adminiidnitor of the ruivorsc.' Ajjiid J). 

Laert. vii. Ss. 1 J)e Le^. ii. 

' l I. 2. (['J. ij* t . art. J. :: Keel. i. r. jS. 4 ]).• Li*o. i. 15. 

Ehil. xi. 12 . * I )i^. i. 1. I. 7 E el. I'ol. i e. c. 8. 

f ‘ The Mim-to-al of the conditions und'-r u hich t li* • j». r.»onal u inline of one 
man can In- comhimd with the j.er-onal ui-ho-, ofanotlnr man, in a. cordance 
with a general law of ». c-dom.’ lieehudehn-, We/he, vii. j>. 27. 

* ‘ The abstract exj.re.HKioii of the general NS ill, existing in and tor itself.’ 

1‘rojiadeut k, (.‘nmi-, i. § 26. 

C Z 
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* Das organische Ganze der iiusseren Bedingungen des ver- 
n u n ftge m asson Lebens. ’ — K ra use \ 

4 Die Regel wodurch die unsichtbare Griinzo bestimmt wird, 
innerhalb wclcher das Daseyn und die Wirksamkeit jedes 
Einzelnen einen sichcm freyen Raum gewinnt/ — Savigny 2 . 

The term Law is employed in Jurisprudence not in the 
sense of the abstract idea of order, but in that of the abstract 
idea of rules of conduct. But of these rules only a particular 
class are 4 laws * in the strict sense of the term ; so that 
although the jurist is in no danger of getting entangled in 
questions of physical science, he is obliged to busy himself in 
marking the boundary which separates his own department of 
study from the wider field of morality. Ilis task is so to 
narrow and deepen the popular conception of ‘a law* in the 
sense of a rule of action, as to fit it for his own purposes. This 
task will be undertaken in the next chapter; before entering 
upon which it may perhaps be. as well to point out how various 
in character are those precepts for the guidance of the life and 
conduct of men to which the term law is with more or less 
propriety applied. 

While some of these precepts are received wherever human 
beings are gathered together, others are limited to the 
followers of a particular religion, or to the inhabitants of a 
definite portion of the earth's surface. While some of them 
deal with the fundamental institutions of society, others are 
occupied with the pettiest details of ceremonial or deportment. 
Some are enforced by the whole power of great, empires, 
whilst others may be violated by any one who is not afraid to 
encounter the banter of his acquaintance. They possess, 
however, certain characteristics in common, which must be 
briefly enumerated. 

* ‘Tlu* organic whole of the external conditions of life in conformity to 
reason. ’ A bring des Sy> tellies der Philosophic des Keohtes, p. 209. 

J ‘ The rule whereby the invisible border-line is fixed within which the 
being and the activity of each individual obtains a secure and free space.’ 
System, i. p. 332. 
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They all either are, or may he, expressed as distinct 
propositions. They are. further, propositions addressed to the 
will of a rational being. 

Of the two kinds of propositions whieh may he so addressed, 
they are eommands ; that is to say, precepts in whieh the 
cause of obedience depends on the will of him who commands ; 
not counsels, which are precepts in which the reason of' 
obedience is taken from the tiling itself whieh is advised 1 . 
Being 1 commands, they are accompanied by a sanction ; that 
is to say, they imply, if they do not express, an intimation 
that their author will see to their being obeyed ; not 
necessarily by a threat of punishment, as such, but also by 
a promise of interference to prevent disobedience, or to rein- 
state things in the position in whieh they were before the 
act of disobedience. 

Lastly, they are general commands. They relate to courses 
of conduct, as opposed to special commands, which enjoin only 
a particular action \ 

Laws, therefore, in the vague sense of rules of human 
action, arc propositions commanding the doing, or abstaining 
from, certain classes of actions; disobedience to which is 
followed, or is likely to be 1 followed, by some sort, of penalty 
or inconvenience. 

There are many propositions of this kind which no one is 
likely seriously to mistake for laws. It is generally under- 

1 Works, ii. p. 183. On ‘ I mjir-ri mu * and ‘ ( 'onsiliimi,’ c.f. Thoma- 

sius, Fundamerita ]. Naturae et. (i. 1705, p. 133. 

,J Austin, i. p. II. On the other hand, lllackstone, i. p. 44, makes tin- 
generality of a law depend on its being addressed to a clans of persona. So 
Cicero, de Leg. iii. 19, ‘ legis ha<*e vis est scitum et iusmm in omins.’ A.Ocllius 
x. 20, takes Capito’s definition of lex its ‘ general e iussuin’ to ini j dy that it 
must he ‘ de universis civibiis,’ as opposed to ‘ privilegia,’ and Flpian, ‘ iura 
non in singulas personas, sed generaliter constituuntur,’ J >ig. i. 3. H. ( f. 
Benthain, Nomog-raphy, c. l, Works, iii. p. 233. Sir II. Maine attributes 
the ‘generality' of law, in both senses, to the great distance at whieh the 
force wielded by the Sovereign has to act ujxm the bulk of the persons exposed 
to it. Early Hist, of Inst. p. 393. On the advantages and disadvantages of 
this characteristic of law, cf. Arint. I’ol. iii. 15. 5; Liv. 2. 3. 
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stood that such phrases as the laws of honour, or of etiquette, 
are employed, by way of analogy merely, to indicate rules 
which, either hv their trifling importance, or from the 
limited circle in which they are recognised, ditier widely from 
precepts which are of such vital moment, either on account of 
the penalties attached to their violation, or of the general 
acceptance which they find, as to be more ordinarily talked of 
as 1 laws.’ 

The rules of human action which are most often confused 
with laws proper, are those which are called laws of God, 
laws of nature, and laws of morality. So chisel v indeed are 
these topics connected with those proper to Jurisprudence, 
that many of the older works on the subject are occupied as 
much with the laws of God, or of nature, as with law proper. 
Sir Walter llaleigh, for instance, begins a dissertation upon 
Law, by stating that laws are of three kinds -the eternal or 
uncreated; the natural or internal; and those which are im- 
posed, or of addition. 1 hose last., which an* ‘explicatory and 
perfecting to ihe law of nature,’ are either divine or human; 
both ol which kinds are again variously subdivided 1 . 

It. will therefore be meessary to touch brietlv on those 
classes of so-called laws which are occasionally confused with 
laws properly so called. 

1 ili. I*. 101 ; HkILcs, Works, ii. y. iS<>. it. llook.-r, K«vl. l\il. 

i. i\ 15 ; Hum. I lulcnstuiuling, ii. § (>. 



CHAPTER HI. 

LAWS AS JSl I, I'.S OF lH’MAN ACTION. 

Till iim' of* tin* term Law in any 1 mt. the sciences called 
practical or moral, that is to say which have to do with the 
human will, is thus merely metaphorical, and irrelevant to 
our inquiry 1 . Our only real difficulty is to draw' a sharp 
line between the meaning in which the term is used in Juris- 
prudence and that, in which if is used in the other practical 
sciences. The tn<k is the more difficult that, the line lias not 
at all times been so sharply drawn as it is now possible, and 
desirable to draw it 

Tlie common eharaeterist ies of flic moral sciences, covering 
as they do collectively the phenomena of human action, 
usini** that term in the w idest sense, as including sill volitions, 
whether accompanied or not by external movement, may be 
summed up as follows : They postulate a will; free at any 
rate so far as to be influenced by motives presented to it. 

1 The reader need hardly be r* .minded that by a 1 practical science ’ is not 
meant a body of rules* f«»r the government of practice 'which would be an art,, 
but the study of the principles upon which, as a matter of fact, human action 
is governed. 

- The expression in (ireek writers coming nearest to what we mean by 
Jurisprudence is probably * Politike.* Aristotle, Eth. Nie. x. IO. 23, divides 
if irtf* ra avBpwTnva (fHKoaixftia into Ethike and Eolitike. 
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They postulate the determi nation of that will by other causes 
than the mere sensations of the moment, and, more specifi- 
cally, by respect for rules of life and conduct. They have 
many fundamental ideas in common, such as freedom, act, 
obligation, sanction, command ; ideas which they arc not 
bound to analyse exhaustively, but employ in accordance with 
the usage of ordinary language, and in senses which might 
be accepted by widely opposed schools of speculation. Each 
science must define and classify such ideas so far as is 
necessary for its own purposes, leaving their full and final 
investigation to Psychology or Metaphysics. Unless the 
sciences so far respect each other’s boundaries, a treatise upon 
any one of them must be preceded by a sketch of all the rest ; 
and thus it has happened that systems of Jurisprudence have 
been encumbered with digressions and polemic's upon questions 
lying wholly outside of its appropriate province. 

The resemblances and differences in the employment of 
the term ‘a law 5 in the several practical sciences must be 
explained by the resemblances and differences between the 
sciences themselves. The grand division of these sciences is 
between that which deals with states of the will, irrespectively 
of their outward manifestation in act, and those which deal 
with states of the will only so far as they are manifested in 
action h The former regards, while the latter disregard, those 
internal acts of the will which do not result in outward acts 
of the body. 

The former kind of science is 1 Ethic.’ The latter kinds 
possess no received collective name, but may perhaps be 
provisionally designated 1 Nomologv.’ 

The essential difference between them is that Ethic deals 
not only with the outward results of the determination of that 
faculty of respect for a rule w hich is the basis of all the moral 
sciences, but also, and rather, with the balance of inward 
forces by which those results are produced. It looks not 


1 Including therein willed inaction. 
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only to the sort of acts which men do, but also to the sort of chap. iii. 
men who do them l . Nomology. on the other hand, deals 
entirely with the conformity or non-conformity of outward 
acts to rules of conduct. 

Ethic is the science of the conformity of human character 
to a typo ; Nomology, of the conformity of actions to rules. 

Ethic is the science mainly of duties; while N ontology 
looks rather to the definition and preservation of rights. 

The terms right and duty arc* of course correlatives, and are 
common to both Ethic and Xomology : but the former science, 
in accordance with its more inward nature, looks rather to 
the duties which are binding on the conscience: the latter 
looks to the rights which are the elements of social life. 

Ethic has been well described by Kant as concerned with Ethic, 
the laws for which external legislation is impossible 2 . It. is 
the science of those rules which when known are themselves 
adopted by the will as its objects or aims. This rightness 
of will can never be enforced by external legislation, but 
must be the free choice of the individual. All that, external 
legislation can do is to affect the external expression of the 
will in act; and this, not by a rectification of the aim itself 
of the will, but by causing* the will to follow out in act another 
aim. 

The science of this office of external regulation is what Nomolooy. 
we have called ‘Nomolooy.' It may he defined as ‘the 
science of the totality of the laws for which an external 
legislation is possible ‘V 

1 So Arist. Eth. Nic. ii.4. Law commands! not avtififlav, l>ut rd r ov avlipuov. 

]b. iii. S’. 1 ; v. 1. 14. 1 Tug^ndlehre, Werke, vii. p. 1S2. 

This definition is applied by Kant, Keehtsh hre, ib. p. 27, to the science of 
I ^aw. He opj»oses ‘ Rechtslehre ’ to ‘ Tugendlehrc,’ making these two species 
exhaust the genus ‘ Sittenlehre.' Now we hate endeavoured to explain that thin 
genus contains the two species ‘ Ethic, ’ and what we have c&lh d ‘ Nomology/ 
w hich latter, besides .T urisjirudence, contains other sub-species. We submit that 
Kant’s definition, as he applies it, is too wide. There are rules of action which 
can be imposed by external authority, and yet are not laws. His definition 
should apply, as we have apj.lied it, to a class of sciences, of which Juris- 
prudence is only one. 
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The moral sciences having* thus been grouped under the 
head of Ethic, in which the object of investigation is the con- 
formity of the will to a rule; and of Nomology, in which the 
object of investigation is the conformity of acts to a rule, we 
pass by the former, as foreign to our subject, and coniine our 
attention to the latter. 

Nomology, the science of external action, must be divided, 
aecording to the authority by which the rules of which it 
treats are enforced, into — 

I. A science of rules enforced by indeterminate authority. 

II. A science of rules enforced by determinate authority. 

I. AYhat may bo vaguely called ‘ moral laws’ are of very 
various origin and obligation. Their common characteristic 
is that, although no definite authority can be appealed to in 
ease of their infraction, yet those who obey them are regarded 
with favour, and those who disobey them with disfavour, 
either by society in general or by a section of it. I nder this 
large category may be clashed the laws of usage in the pro- 
nunciation of words, of fashion in the choice of dress, of social 
demeanour, of professional etiquette, or of honour between 
gentlemen, as well as the gravest precepts of morality, 
specifically so called. All of them possess the common 
characteristic of being generally received in certain circles 
of society, while anything done in contravention of them 
ex] >oses the transgressor to various shades of ridicule, hatred 
or coercion. 

The weakest sort of these rules are undoubtedly those of 
fashion and etiquette; deviation from which is called eccen- 
tricity or vulgarity, and is visited by penalties varying from 
a smile to ostracism from society. 

A somewhat stronger force may be attributed to the so- 
called law of honour, deviations from which are in this 
country stigmatised as * conduct unbecoming a gentleman/ 
This however, so far as it exceeds in delicacy the dictates 
of ordinary morality, is recognised by a comparatively small 
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class, and, as has boon well observed, regulates only the oii.vr. in. 
duties betwixt equals 1 . Far more important are those pro- of morality. 
co])ts which are more usually called principles of morality, 
and tlu* infraction of which is called vice. 

As to the origin and authority of the laws of fashion, and 
of the code of honour, there is no mystery. Every one admits 
that these are, though in dillerent decrees, conventional, and 
have thrown up in particular circles and states of society to 
which they wen* found beneficial. With reference to those 
wider formulas called moral principles, then* is bv no means 
the same consent. This groat body of maxims, regulating 
the relations of man to man in all the intercourse of life, 
would seem to have* ^rown up partly under the influence of 
religion, part ly out of speculat ive theories, part ly out of the 
necessities of existence. Which of tlmso ingredients is the 
essential, or the most essential, clement of moral it \ , may well 
be questioned. It. is at any rate certain that morality is not 
due to the direct interposition of political authority. 

Into the battles which are perpetually raging as to the 
essential quality of virtue in itself and as to the faculty by 
which the virtuous quality of actions is discerned % it, is not, 
the business of the jurist to enter, lie is not obliged to 
decide whether the criterion of virtue Ik* eondueiveiiess to 
utility, or accordance with nature*; nor need he profess his 
belief, or disbelief, either in an innate* moral sense, or in 
a categorical imperative* of the* practical reason. These an* 
the hard quest ions of ' Aletapl»\ sics. The business of t ho jurist 
is, in the first place*, to accept as an undoubted fact the 
existence of moral principles in the world, differing in many 
particulars in dillerent nations and at different epochs, but 
having 1 certain broad resemblances ; and, in the second 

1 Taley, Mor. Tliil. Look i. cli. 2. ‘The law of Honour is a system of rules 
constructed by people of fashion, and calculated to facilitate their intercourse 
with one another, and for no other purpose.’ Ibid. Cf. Jhering, Her Kampf 
uni’s Teclit. p. 25. 

u See e. g. Hugald Stewart, Philosophy of the Active arid Moral Towers. 
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chap. iii. place, to observe the sort of sanction by which these prin- 
ciples are made effective. He will then be in a position to 
draw unswervingly the line which divides such moral laws 
from the laws which are the subjects of his proper science 1 * * . 

While the broad resemblance of the moral principles of 
mankind is universally admitted, the occasional divergencies 
between them are frequently lost sight of. The truth upon 
this point is admirably expressed by Paley. ‘ Moral approba- 
tion,’ he writes, ‘ follows the fashions and institutions of the 
country we live in ; which fashions also and institutions 
themselves have grown out of the exigencies, the climate, 
situation, or local circumstances of the country, or have been 
set. up by the authority of an arbitrary chieftain or the unac- 
countable caprice of the multit ude V 

As to the sanction of moral rules, in the wide sense of the 
term, it was well said by Locke that f no man escapes the 
punishment of their censure and dislike who oflends against 
the fashion and opinion of the company be keeps, and would 
recommend himself to it V Such rules are thus by no means 
without their appropriate sanction. We cannot therefore, 
with Thom: isius, see in the presence or absence of compul- 
sion the dividing characteristic between morality and Law 4 . 

Enough has perhaps been said with reference to moral 
rules generally. One class of these rules has however exer- 
cised so wide an influence, and is so intimately connected 
with our more immediate subject, as to demand a more 
extended notice. 

1 Of. Kant, rugondlehrc, Y\ erke, \ii. p. 177. Of. also the remarks of Seneca: 

* Quam angusta iimooentia est ad legem boiium esse ? Quanto iatius ofticiorutn 
j»atet quam iuris regula? Quam multa pittas, humanitas liheralitas, iustitia. 
titles exigunt. quae omnia extra pubiieas tahulas sunt l>e Ira. ii. 2S. 

J Mor. Phil. book i. eh. 5. Of. Ht rodotus, iii. 3S ; Arist. Eth. Nic. v. 7; 
Montaigne, Essais, i. eh. 22; 1 ‘uwal, Pen sees, iii. S. 

a Human I nderstanding, ln>ok ii. §§ 1-12, where he scarcely does justice to 
the effects produced hy sympathy with the sentiment of our fellow -creatures. 

4 Fund. E Nat. ii. c. 6. § 3. Of. Arist. Eth. Nic. x. 9. 12, o 5 * vofivs 
avayKCHTTiKip' Hvafuv. 
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That portion of morality which supplies the more important chap. nr. 
and universal rules for the governance of the out ward acts of ^ure* ° 
mankind is called the ‘ Law of Nature.* 

This is a plain and, it is submitted, true account of a subject 
upon which a vast amount of mystical writing has been ex- 
pended. Such of the received precepts of morality relating 
to overt acts, and therefore capable of being enforced by a 
political authority, as either are enforced by such authority 
or are supposed to be fit so to be enforced, arc called ‘laws 
of Nature.’ They are precepts obedience to which, whether it 
be or be not commanded by the State, is insisted upon by 
a deep-rooted public sentiment. Resting essentially upon 
public sentiment, they are rules of morality ; but having 
reference only to such outward actions as are thought- lit for 
political enforcement, tiny form only one class of such rules. 

After what has been said as to the origin and authority of 
moral rules in general, it will la* unnecessary to discuss at 
length the origin and authority of such moral rules as arc* 
called natural laws. Whatever may be the objective char- 
acter of those laws 1 , whether they should be identified with 
the will of (Jod, or should be supposed to be in some sort the 
guides even of that will, it is enough for the jurist, that they 
certainly rest, like other moral rules, upon the support of 
public sentiment. 

While there has been much difference of opinion as to the 
contents of the Law of Nature, tin; existence of such a law lias 
been very generally admitted. 

At the time when the social were first separated from 
the physical sciences, speculation recognised in the former 
nothing but what is variable and arbitrary. Thus Demo- 
critus taught that legal institutions were of human devising, 
while atoms and vacuum exist bv Nature 2 . It was the 

1 Whether for instance it be more true to say with Cicero, <le Leg. ii 4, ‘ Lex 
vera ratio cst recta Hutnmi Iovis,’ or with Horace, Sat. i. 3. 1 ('tilitas iusti 

prope mater et aequi.’ 

1 Tloi-qra 5< Po/Mfia tivai, <pv<rti arofjtovs /eat /etvov. Diog. Laert. ix. 45 . 
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chai*. in. stock sophistical doctrine that moral distinctions, especially 
Justice, are the creatures of law; which is itself a mere 
compromise, securing 1 each man against injury on condition 
that he surrenders the luxury of ill-treating his neighbours 1 . 
The purely conventional character of morality is also the con- 
clusion drawn by Herodotus from the contradictory views and 
customs which he found to prevail among different nations 2 . 

But a contrary view found early expression in literature. 
Sophocles makes Antigone appeal from the orders of King 
Kreon to the 

uypaTTTa KaatyaXij Ottov 
Nojuu/ma 3 . 

Aristotle fully recognises the existence of a natural as well 
as of a legal Justice 4 . He mentions as an ordinary device 
of rhetoric the distinction which may be drawn bet ween the 
written law, and 1 the common law ’ which is in accordance 
with Nature and immutable 5 * . 

The Stoics were in the habit of identifying Nature with 
Law in the higher sense, and of opposing both of t hese terms 
to Law which is such by mere human appointment. ‘ Justice,' 
they say, ‘ is by Nature and not. by imposition V 1 It proceeds 
from Zeus and the common Nature 7 .' In a passage already 
quoted, Chrvsippus speaks of ‘the common law, which is the 

1 To Sikiuov is aWoTpiov dyaOd »\ l’luto, Pepub. ii. :ul init. ; of. x\rist. Eth. 
Nic. v. I. 17, Pol. iii. 9. S; Rousseau, Contr. Social, ii. v*. 6. 

* Herodot. iii. 3S. ‘.Pai l»iei» peur quo cetto nature ue soit elle-memo 
qu’une premiere eoutume, eomme la eoutume est uue seconde nature,’ says 
Pascal, Pounces, iii. 19. 

‘Vmviitton and steadfast customs of the Gods.* Antig. ver. 454: cf. 
Oedip. P. ver. S3S ; Xen. Memor. iv. 4. 19; Plato, Legg. pp. 563. 793. 

4 Toe fit iwKiriKov Situuov t 0 ptv ipvffiKuv lari, to fit voyunuv , yvaitcdv plv to 

rrai f Ta\ov tijv avrrp' t\ov Hvrapiv. mu ov tui fiaicttv 7/ prj, vopuicov fit o t£ dp\rjs 
fitv ovOh' fi icufUpu ovt(l"s l] dAAa’s. orav fit Ouivtcii 5 ia<pipti. He goes ou to 
explain this statement, and to refute the idea that everything which is 
is wholly atelvrjTov. He uses <jvv(h jkti as synonymous with vopnieuv. Eth. 
Nio. v. 7 . 

lvhot. i. 16. He also opposes the ffitos ro/ios to that which is koivus or Kara 
ih. 14 ; of. 1 >cmosth. ArisU»crat. p. 639. 

•’ Stob. Keel. ii. p. 1S4. 7 Ghrvs. apud Plut. de Stoic. Pep. <> 
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right reason, pervading* all things, identical with Zeus, the chap. hi. 
supreme administrator of the Universe V 

The same view iinds expression in the lloman lawyers. 

4 Law / sa\s Cicero, 4 is the highest reason, implanted in 
Nature, which commands those things which ought to he 
done and prohibits the reverse.’ 4 The highest law was horn 
in all the ages before any law was written or State was 
formed”.’ 4 Law did not. then begin to he when it was put 
into writing, hut when it arose, that, is to say at the same 
moment with the mind of (JodV 

It may he worth while to add a few instances from later 
writers of the terms in which the law of Nature has been 
spoken of. 

S. Thomas Aquinas says: ‘Participate legis aoternao in 
rationali ereatura lex naturalis dieitur 4 .’ 

(jl rot-ius: 4 Ius naturale est dictation reetae rationis, indi- 
cans actui alieui, ox ( ius convenientia aut. discon venientia cum 
ij>sa Natura rationali ac sociali, inesse moralcm turpi tudinom 
aut neeessitatem moralcm, ac consequcntcr ah auetore Naturae 
Deo talem actum aut vetari aut praeci]ii V 

llohbes : 4 Reason suggesteth convenient Artieh‘s of Peace, 
upon which men may lx* drawn to agreement. These Articles 
are they which otherwise are called the Lawcs of Nature 
Jeremy Taylor: 4 The law of nature is the universal law of 
the world, or the law of mankind, concerning common neces- 
sities, to which we are inclined by nature, invited by consent, 
prompted by reason, but is bound upon us only by the com- 
mand of OodV 

Cumberland : 4 Lex Naturae est propositio naturaliter cog- 
nita, actiones indicans effect rices communis botii 8 .' 

1 Chrvs. apud Di<>g. Laert. vii. 8s. 
a I>e Legib. i. 6 ; of. De Inv. ii. 52 ; Hop. Mai; iii. 22. 

3 I>e Legib. ii. 4 ; cf. the di*tincti'»n between ‘Mimnui lex ’ and ‘ lex scripta, ’ 
ib. cc. 6. 1 5 ; between * lex Naturae 4 and ‘ chilis,’ I)e Off. iii. 17 ; and between 

‘ Rummum ius * and ‘ ius civile,’ Rep. v. 3 Mai ). 

4 1. 2. <{. 91. art. 2. 1 I X T. Fell, et 1 *. i. I. 10. 

6 Leviathan, p. 63. 7 Duct. Dub. ii. c. I. r. 1. * De Lege Nat. v. 1. 
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CHAP. III. 
Special 
uses of 
term. 

The wider 
BeitBe. 


The 

narrower 
sense . 


The term ‘ Law of Nature,’ besides the sense in which we 
have just explained it, has been employed in a wider and also 
in a more restricted sense. 

The wider is that of the well-known ‘ius naturale’ of 
Ulpian, which he says prevails among- animals as well as men, 
regulating the nurture of the young and the union of the 
sexes 1 . It is obvious that the courses of action mentioned 
by Ulpian are followed in pursuance, not of a precept addressed 
to a rational will, which alone is properly called a ‘ law,’ but 
rather of a blind instinct, resembling the forces which sway 
the inanimate world 2 * * . Such an employment of the term is, 
in fact, fully as metaphorical as its use to express the order of 
the universe. A law for the nurture of offspring is no more 
intelligible than a law of gravitation. 

It is in pursuance of this ‘law,’ which is supposed to 
govern the relations of men before they have originated 
any of those institutions which mark their superiority to the 
merely animal creation, that all men are asserted to be equal, 
‘lure enim naturali ab initio onincs homines liberi nasce- 
bantur’; which is equivalent, to saying that before any laws 
wore in •existence, no differences bet ween man and man were 
recognised bv law. I lpian’s ‘ius naturale’ is therefore a 
merely metaphorical phrase, leading to consequences which, 
however magniloquent lv they may be expressed, turn out 
upon analysis to be dangerous truisms. All legal right 
and wrong bad its origin after human society was put in 
motion and began to retleet. and act. To talk of law and 
right as applied to mankind at a supposed period anterior 
to society beginning to think and act is a contradiction in 
terms 

An employment of the term ‘ natural law ’ in a sense as 
much narrower than that which wo have given it as Ulpian’s 

1 lust. Inst. i. 2 . 8 llesiod, Op. et l>ies, 27^. 

3 Vet writers are not wanting to assure us that the genesis of law preceded 

even the development of the family. Zoeeo-Rosa, Prineipii d’uua Prei&toria 

del Diritto, 18S5, p. 36. 
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is wider, is its identification with the 'ins gentium.’ The chat, in 
f ins «*entium/ in its origin a system of positive law enforced 
among 1 2 * 4 the Romans and the races with whom they were 
brought into commercial contact. wu< conceived of doul»tless 
as early as the second century n.c . 1 , as a l*odv of principles 
which are found in the laws of all nations, and which there- 
fore point to a similarity in the needs and ideas of all 
peoples. ‘Ins autein gentium omni humane generi commune 
est ; nam usu exigente et humanis neees^itat ibus Rentes 
lmmanae rjuaedam sibi constituernnt. Rclla eteniin nrta sunt 
et captivitates seentae. et servitutes, <juae sunt naturali iuri 
contrariae By the introduction of these precepts the 
narrow and strict law of Home was gradually enriched and 
expanded. It was an afterthought to give them a higher 
authority and a philosophical significance by idmtif\ing them 
with the ‘ins naturale'; as is done even by Cicero and 
more explicitly by (iaius when lie sny> : ‘Uuod vero natural is 
ratio inter omnes liomincs const it nit, id a]»ud omnes populos 
peraeque eustoditur, vocatunjuc ius gentium, <juasi <jtin iure 
omnes pontes utunturV 

T Ijiian's extravagantly with* application of the term 
never seems to have gained currency. It. was. on the other 
hand, long and generally used in the restricted sense of 
an equivalent for what the Romans meant by the 1 ius 
gentium/ 

Its suitable and convenient use in the sense in which it. 
was employed by Aristotle was restored by such writers 
as Oldendorp. Gent iii, and Grot ius. 


1 Cic. rle Off. iii. 69. Cf. Voigt, Das Tub Naturale, jintuhn, and I'rol. 
Nettlesbip, Journal of Fhilologv, xii. f». 169. 

2 lust. Inst. i. 2. § 2. * Gentium ius . . . ab eo c-nirn norninatum e-t . . . » t 

omnes Rentes similiter eo sunt usae ; quod enim hones.tmn et imtiim e-t 
omnium utilitati eonvenit.’ Frag. Vet. I. Cti. Cf. Cic. de Of!', iii. 1 7 . 'Fuse, 
i. 13 : Gai. Inst. iii. 93. 

2 * Lege naturae, id est gentium/ De Off. i. 23. 

4 Inst. i. 1. 

D 
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THAI*. Nl. 
Junctions 
from the 
doctrine. 


A brief notice must suffice of the various practical con- 
clusions which have been drawn from the doctrine of ‘ ius 
mil unde.' 

1. Acts prohibited l>y positive law, but not by the so-called 
natural law, are said to be c mala prohibits/ not 1 mala in sc/ 
Thus a government may find it expedient to forbid certain 
acts, such as the planting of tobacco 1 , which are not regarded 
as odious by the public sentiment. 

2. Positive laws have been said to be invalid when they con- 
t radiet the law of nature. So Hooker, paraphrasing S. Thomas : 
• Human laws aro measures in respect of men whose motions 
they must direct. Uowbeit such measures they are as have 
also their higher rules to he measured by : which rules are 
two, the law of (iod, and the law of nature. So that laws 
must, be made according to the general law of nature, and 
without contradiction to any positive law of scripture; other- 
wise they are ill made 2 / (Jrotius: ‘Humana iura inulta 
eonstituere possunt. praetor naturam, contra naturam nihil V 
And Hlaokstono: ‘This law of nature, being co-eval with 
mankind and dictated by Hod himself, is of course superior 
in obligation to any other. It. is binding all over the globe 
in all countries and at all times: no human laws are of any 
validity, if contrary to this; and such of them as are valid 
derive all their force*, and all their authority, mediately or 
immediately from their original V 

]. Natural law, or natural equity, has been often called 

1 l J (’ll. II. c. 34. Cf. the lenient view which lias been taken by the 
Courts of evasions of the revenue laws, e.g. Holman r. Johnson, Oowp. 341. 

- Keel. Pol. iii. c. 9. n De I. Ik et Ik ii. 3. 6. 

' Comm. Intrud. p. 43. Cf. Vie. ile Legib. ii. 4; Suarez, ile Lege et Deo, 
ii. 14 ; llaleigh. Works, iii ; Coke, I. Inst. 11, 1S3, 197; 7 Hep. 14; Locke, 
Civ. Gov. 11. Lord Coke in Bonham’s case. S Hep. uS, says that ‘when 
an Act of Parliament is against Common Bight and Benson, or repugnant, or 
impossible to be performed, the Common law will control it, and adjudge such 
Act to be void,’ &e. ; and Lord Hobart, that ‘even an Act of Parliament, 
made against natural equity, as to make a mail a judge in his mvn ease, is void 
in itself, for ima until rat stmt imnnitnhilia, they are h'tjts lujum Dav r. 
Savage, Hob. S7. These dicta . though approved of hv Lord Holt in London ?\ 
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in to justify a departure from the strict rules of positive cu.m*, ur. 
law. 

With the changing ideas of society cases of course often 
occurred when the law of the State was found to he in 
oj ‘position to the views of equity entertained by the people, 
or hy leading minds among them. The opposition would 
he said in modern language to he between law and 
morality. But law and morality in early times were not 
conceived of as distinct. The contrast was therefore treated 
as existing between a higher and a lower kind of law, 
the written law* which may easily be superseded, and the 
unwritten hut immutable law which is in accordance with 
Nat ure. 

And this way of talking continues t<> he practised to tin* 
present day. L«>ng after tin* boundary between law and 
morality had been clearly perceived, functionaries who were 
in the habit of altering the law without, having authority to 
legislate found it convenient to disguise the fact that they 
were appealing from law to morality, by asserting that they 
were merely administering the law r of Nature instead of law 
positive. 

4. In cases for which the law makes no provision, the 
Courts arc sometimes expressly authorised to decide in 
accordance with the principles of natural law. This is so, 
for instance, in the Austrian Civil Code 1 , and the Com- 
missioners for preparing a body of substantive law* for India 
recommend that the judges should decide* such cases ‘ in the 
manner they deem most- consistent with the principles of 
justice, equity, ami good conscience V 

The law of Nature is the foundation, or rather the 
scaffolding, upon which the modern science of International 
Law' was luiilt up by Ccntili and Grotius. 

Wood, 12 Mod. 6S7, appear never to have been followed in practice ; and see 
now r Lee i\ Elide, &u\, lly. Co., L. II. 6 C. 1 \ 582. 

1 ‘ Nach den natiirliehen Gruncl-satzen,’ § 7. 

1 First Iteport, p. 9 ; Second Report, p. 10. 
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CHAP. III. 
Rules 
enforced 
by deter- 
minate 
authority. 

Divine 

laws. 


Human 

laws. 


II. In contrast with the species of rules which we 
have just been considering*, are rules set by a determinate 
authority. 

Among* such rules would no doubt be included rules 
imposed, or thought to be imposed, upon mankind by a 
God or Gods. Direct revelations of the will of a supernatural 
power, or such indirect intimations of that will as each man 
may find in his own conscience, have alike been described as 
Maws of God 1 .’ It has been believed that infractions of 
either class of God’s laws, generally known as sins, are 
sooner or later to be redressed ; whether, as among the Jews, 
the redress is to take the shape of temporal reward and 
punishment, or, as under the Christian dispensation, the 
readjustment of religious good and evil is postponed to a 
future state of existence. The laws of God thus resemble in 
almost every point, other than the essential points of source 
and sanction, those laws which we shall presently admit to 
be properly so called. It is however just this difference 
of source and sanction which withdraws them from the 
cognisance of Jurisprudence. Laws the author and upholder 
of which is superhuman are within the province of quite a 
different science, and the jurist- may he warned, in the 
(plaint words of Thomasius, ‘ not to put, his sickle into the 
field of dread Theology 

Leaving therefore on one side those rules which are set by 
God, we come to those which are set by a definite human 
authority, and here we draw the final distinction between 
the case when such authority is, and the case when it is 


1 Austin introduces a new ambiguity into the term ‘ law of God, 1 by 
applying it eomplimentarily to the conclusions arrived at by the utilitarian 
philosophy as to the mode of producing the greatest happiness of the greatest 
number. 

* ‘ Ke falcem hie iimnittamus in campum veneramlae Theologiae ’ ; Inst. 
Tur. I>i\\, lib. i. c. i. § 163. Elsewhere the same author doubts the truth of 
the conception of God as a law-giver. The wise man, he says, sees in God 
rather the teacher of a law of Nature, or a Father; Fund. I. Nat. et 
Gent. c. 5. 
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not, a sovereign political authority. Rules set bv such an chai\ in. 
authority are alone properly called ‘ laws/ 

By a successive narrowing of the rules for human action, 
we have at length arrived at such of those rules as are laws. 

A law, in the proper sense of the term, is therefore a general 
rule of human action, taking cognisance only of external 
acts, enforced by a determinate authority, which authority 
is human, and, among human authorities, is that which is 
paramount in a political society. 

More bricily, a general rule of external human action Definition 
enforced by a sovereign political authority. 

All other rules for t he guidance of human act ion are called 
laws merely by analogy ; and any proposition* which are not 
rule* for human action are called laws b\ metaphor onh. 



Positive 

laws. 


Defini- 

tions. 


CHAPTER IV. 

POSITIVE LAW. 

A law, in the souse in which that term is employed in 
Jurisprudence, is enforced hy a sovereign political authority. 
It. is thus distinguished not. only from all rules which, like 
the principles of morality and the so-called laws of honour 
and of fashion, are enforced hy an indeterminate authority, 
hut also from all rules enforced hy a determinate authority, 
which is cither, on the one hand, superhuman, or, on the 
other hand, politically subordinate. 

In order to emphasise the fact that laws, in the strict 
sense of the term, are thus authoritatively imposed, they are 
described as ‘ positive ’ laws 1 . 

It is to such laws that the following definitions will he 
found to have reference : — 

Torre tan. repos, TrarTas avOptoirovs TTpocnjKti TreiOtaOai cui 
TroAAd, Kal paXurra bn ttus tern vbpos tv pi] pa plr Kal G&pov 
Otov , boy pa fie avOpUiTTior Qporipw, €7 raropOcopa Se rear tKOvcriwv 

1 ‘ Positive are those which have not been from eternity ; but have been 
maile Lawes by the Will of those that have had the Sovereign Power over 
others.’ Hobbes, Leviathan, j*. I4S. * Fositiva ’ are <>}>]x»sed to ‘ naturalia * 
by Aldus G ell; us, as Oiau to tyvoti : ‘Naturalia magis quam arbiferaria.’ 
Noctes Att. x. 4. 
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Ka\ aKovcrioiv aftapr^fiarcur, 7ro'Ae(i)s be crvvOijKii KOLinp k ciO' i)v chai\ iv. 
fxTracn 7rpo(rriK€i (ijr toU : er rr/ 770'Aci. — Demosthenes ! . 

0<ra y hv to Kparovv tt}$ iroktuos fiovXevaapei’ov h \pi} •nouiv 
ypa\frp . vopos KaXelra t. — 'Xenophon 2 * . 

•O rofios i <ttl A ay os' w/nn-jueros', xaf)’ a/utoA oyiar Koivijv TroAtun, 
fxrjrvant 77(0 5 oa ~paTTt.iv ena(TTa. — Anaximenes ;l . 

‘Lex est i^enerale iussuin populi ant plcbis, ropintc ma^is- 
tratu.’ — Atieius Oapilo 4 * * . 

‘ Lex est eonnmme praeeeptum, virormu prudent ium con- 
sul turn, delict onim (piae spoilt e vel ignorant ia cont ralninl ur 
eoercitin, coinmunis reipuhlieae sponsio.’ Pajdnianus 

‘The speech of him who by rio-ht commands somewhat to 
be done or omitted.' — llobhcs 0 . 

k Voluntas superioris quatenus libertatem coa retut lex (licit ur. 

— Thomasius 7 . 

‘A portion of discourse by which expression is «*iv<*n to an 
extensively applying and permanently enduring act or state 
of the will, of a person or persons in relation to other-, in 
relation to whom he is, or they are, in a state of superim ity. 

— Bent ham \ 

‘Das positive Beclit (lurch die Sprache vorkbrpert, und mit 
absoluter -\lacht verselien, heisst das (iesetz. — Savi^nv 


1 ‘This is J^aw, to which nil men oiiidit 1" \icld obedience fi.r many r« ;i - • *ns , 
and especially because every law is a dw-overy and */■ : ft of < b.d, and at t li« ■ wum 
time a decision of wise men, and a righting of tranwgrcMHions, hoili voluntary 
and involuntary, and the common covenant of a State, in accordance vvth 
which it beseems all men in the State (.. lead their lives.’ Adv. Aristogcit. 

p. 774; ; Pig. i. 3. 2. ( T. the descriptions of vnjx t»» as fi'j-f/xu Truhtw, tufa 

no\iTtKT), in 1 ‘lato's Mino>, ].. 314 c. 

2 1 Whatsoever the ruling part of the State, after deliberating as to wl.at 

ought to be done, shall enact, is called a law.’ Mem. i. e. 2. 43. 

J ‘ Law is a definite proposition, in pursuance of a eonimon ngreeno nt < f a 
State, intimating how everything should l>e done.’ A nut. Khct. ad Alex# <■. j. 

* Apud A. (tell. x.c. 20. 1 Pig. i. 3. 3. 

c Works, ii. p. 49; cf. iii. p. 251. ‘ iur. Piv. i. X4. y Works, iii. p. 233. 

* ‘ Positive Light, embodied in language, and invested with absolute j 1 
i» called the Law.’ SyVo in, i. p. ;,<j. 
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cHAr. iv. < Die von der hochsten Staatsgewalt aufgestellten objectiven 
Rechtssiitze.’ — Bruns 1 . 

‘ Der Inbegriff der in einem Staate geltenden Zwangs- 
normen.’ — Ihering 2 . 

Most of the terms employed in our definition of positive 
law have already been sufficiently discussed. It remains 
however to explain what is meant by ‘ a sovereign political 
authority.* 

People. A c People * is a large number of human beings, united 
together by a common language, and by similar customs 
and opinions, resulting usually from common ancestry, re- 
ligion, and historical circumstances. 

State. A ‘Slate’ is a numerous assemblage of human beings 3 , 

generally occupying a certain territory, amongst whom the 
will of the majority, or of an ascertainable class of persons, 
is by the strength of such a majority, or class, made to 
prevail against any of their number who oppose it. 

A State may be coextensive with one People 4 , as is now 
the case in Prance, or may embrace several, as is the case 
with Austria. One People may enter into the composition of 
several States, as do the Polos and the Jews. 

A People, it is truly said, is a natural unit, as contrasted 
with a State which is an artificial unit 3 . There must 
doubtless have been Peoples before there were States ; that 
is to say, there must have been groups of human beings 

' ‘The objective maxims of I\ight which are set forth by the highest State 
authority.’ A pud llolzondortf, Kncvclopiidie, i. p. 25S. 

* ‘ The totality of the compulsory rules which prevail in a State.’ Der 
Zweek im Kceht, p. 318. 

:i Aristotle, Kth. Nic. ix. 10. 3, denies that a State can be composed of only 
ten persons, or that 100,000 persons can be comprised in a single State. Cf. 
Id. l’ol. vii. 4 ; Plato, Logg. p. 737. 

4 According to the extreme advocates of the * di>etrine of Nationality,* 
especially in Italy, this is the only perfect and legitimate State : e.g. Mancini, 
Della nnzionulith come fondamento del diritto delle genti (1831 . Prolusion!, 
Napoli, 1873. 

5 Savigny, System, i. p. 22. 
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united by similarity of language, customs, and opinions, chap. iv. 
before there arose amongst them an organisation for en- 
forcing the opinions of the majority, or those of a govern- 
ment acquiesced in by a majority, upon an unwilling 
minority. 

Although scarcely any traces remain in history of the 
transformation of a People into a State, it is impossible to 
affirm, with Savignv, that a People, which he calls c an 
invisible natural whole,' never exists as such ; never, that is 
to say, without ‘ its bodily form ’ the State b Aristotle speaks 
of the Arcadians as remaining an tOros till, by the founding 
of Megalopolis, they become a 770 'Aiy b Nor can wo follow 
Savignv in regarding the production of the State as tin* highest 
stage in the procreation of Law 1 * 3 . Morality may precede, 
but Law must follow, the organisation of a political society. 

Of such a society the following definitions have been IMinitiom 

. • -i of a State, 

given at. various periods: — 

*11 b' (K 7T^€LOVOOr K(s)fxG)V KOll'lovia TtXtlOS' 7TaA L S' Ti(UT1]S 

tyovera Til pas rijs avrapKtias , (Ly t Troy ei77eiz», yivoplvi) p.h> ovv 
tov £i]v tveKtv, ov(ra bk tov ee Cv r - — Aristotle b 

‘ Respubliea est coetus multitudinis. iuris consensu et 
ut ilitatis communione soeiatus.’ — Cicero b 

* Civitas nihil aliud est quam hominum multitudo, aliquo 
societatis vinculo colligata.’ — S. Augustine b 

‘Respubliea est familiarurn rermnque inter ipsas eornmunium 
summa potestate ac ratione moderate multitudo.’ — Bodinusb 

1 Savigny, System, i. {». 22 . * J'ol. ii- 2 . 

3 * Die hbchste Stufe der Rechtserzeugung.’ System, i. p. 22 ; cf. Liv. ilist. 
i. c. S. 

4 ‘ The perfect community which arises from several villages is already a City, 
which achieves, so to say, the fulness of complete self-Hufficingness, brought into 
being by the bare needs of life, but finding its true object in the promotion of 
a noble life.’ Fob i. 2. 8. 

3 I)e Rep. i. 25. 

7 De Rep. i. 1. 


r ‘ I>e Civ. Dei, xv. c. 8. 
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The origi: 
of States. 


‘Ci vitas est coetus perfectus liberorum hominum., iuris 
fruendi et communis utilitatis causa soeiatus.’ — Grotius 1 . 

‘ The Common-wealth is one Person, of whose Acts a 
great multitude, by mutuall Covenants, one with another, 
have made themselves every one the Author, to the end 
he may use the strength and means of them all, as he 
shall think expedient, for their Peace and Common Defence.’ 
— Hobbes 2 . 

1 Societas hominum communis boni coniunctis viribus 
promovendi causa contracta civitas est/ — Wolff 3 . 

‘ A State is a body of free persons, united together for the 
common benefit, to enjoy peaceably what is their own, and to 
do justice to others.’ — Supreme Court, U.S . 4 

'Der Stat ist die politisch organisirte Volksperson eines 
bestimmten Landes.’ — Bluntschli 5 . 

‘ Der Staat ist die Form der geregelten und gesicherten 
Ausubung der socialen Zwangsgewalt.’ — Ihering 6 . 

It would be rather within the scope of a professed work 
upon International Law than of a treatise upon Juris] >rudence 
to explain more fully the characteristics of a true State, and 
to show how it differs from other societies which in some 
respects resemble it: as, for instance, the Catholic Church; 
a great trading corporation, such as the East India Company ; 
a great and permanent league, such as that of the llanse 
towns ; nomad races ; rebels and pirates. 

The origin of States has been a favourite subject of 
speculation. To the Greeks the organised city government 

1 1 . II. et J\ i. c. i. 1.4. * Leviathan, p. SS. 

3 Iuw Gent. Prol. § 9. 

4 Chisholm r. Georgia, 2 Dallas, 456. 

5 ‘The State is the politically organised impersonation of the People of a 

given country.’ Die Lehre vom modernen Stat, i. p. 24. 

c ‘ The State is the form of the regulated and assured exercise of the com- 
pulsory force of Society.' Der Zweck im Rtcht, i. p. 50*. 
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in which they delighted seemed the result of superhuman chaimv. 
wisdom. It was a commonplace with their earlier poets 
and philosophers to ascribe a divine origin to States and to 
legislation. * Every law/ says Demosthenes , 1 2 3 4 is a gift of God, 
and a decision of sages V 

Later speculators, not content to veil their ignorance 
under a pious allegory, have explained the rise of political 
society by the hypothesis of an ‘ original contract/ the 
covenants of which they have set out with vast, if misplaced, 
ingenuity. The hypothesis is clearly, though by no means 
for the first time, stated by Grotius in the following 
passage : 4 Qui se coetui alicui aggregaverant, aut homini 
hominibusque subiecerant, hi aut expresse promiserant, aut ex 
negotii natura tacite promisissc debebant intelligi, seeuturos 
se id quod aut coetus ]>ars maior, aut hi qui bus delata 
potestas erat, const, ituissent V 

Even were the theory of an original contract within the 
scope of the present treatise, it would be unnecessary to 
repeat here the arguments by which its untcnableness has 
been almost superfluously demonstrated. Jurisprudence is 
more concerned with the distinction which we are about to 
explain. 

Every state is divisible into two pails, one of which is s«»y«- 
sovereign 3 , the other subject. r U 

The sovereign part, called by Eodin ‘maiestas, is defined 
by him as ‘ sumina in eives ac subditos legibusque soluta 
})Otestas V Grotius calls it £ sumnia potestas/ which he defines 
as being ‘ilia cuius actus alterius iuri non subsunt, ita ut 

1 Adv. Aristogeit. i. (p. 774 . 

2 I. B. et P. Proleg. 15; so Hooker, Ecc). Pol. i. c. 10 ; Lock*-, f'iv. Gov. i. 
c. viii. 99 ; Rousseau, Oontrat Social, i. c. 6. The Sophists taught that Law 
originates in a bargain, pi) r d 5 uctiv prjr' ufaKfirrOat, Plato, Kej>. p. 359. 

Cf. Arist. Pol. iii. 9. 8, o vopos avv9i]Kr /. 

3 The term seems only to have come into use in this sense in the time of 
Louis XIV. It is used by Hobbes, Leviathan, Pt. ii. c. 17* 

4 De Rep. i. 8. He continues : ‘fjuani Graeci auepav i(ov<jtav, tcvpiav af>xi v ^ 

Kvpiov rroX/rev/xa, Itali xegnor’mm appellant. 1 
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chap. iv. alterius voluntatis humanae arbitrio irriti possint reddi 1 * ; ’ and 
so Hobbes defines what he is pleased to call a ‘ City ' as ‘ one 
person, whose will, by the compact of many men, is to be 
received for the will of them all ; so as he may use all the 
power and faculties of each particular person to the main- 
tenance of peace and for common defence V 

The sovereignty of the ruling part has two aspects. It is 
£ external,’ as independent of all control from without ; ‘ in- 
ternal,’ as paramount over all action wdthin. Austin expresses 
this its double character by saying that a sovereign power is 
not in a habit of obedience to any determinate human superior, 
while it is itself the determinate and common superior to 
which the bulk of a subject society is in the habit of 
obedience 3 . 

With reference to each kind of sovereignty, questions arise 
External, the nature of which must be briefly indicated. External 
sovereignty, without the possession of which no State is 
qualified for membership of the family of Nations, is enjoyed 
most obviously by what is technically known as a ‘ Simple 
State,’ i. e. by one which is ‘not bound in a permanent man- 
ner to any foreign political body.’ 

State's which are not ‘simple’ are members of a ‘System 
of States,’ in which they are combined upon equal or upon 
unequal terms. In the former case they compose an ‘ In- 
corporate Union,’ such as is the United Kingdom of Great 
Britain and Ireland, or an ‘ l£tat federatif,’ or ‘ Bundesstaat,’ 
such as are the United States of America, the Swiss Con- 
federation, or the German Empire. In the latter case the 
States occupying the inferior position are known as ‘ mi- 
souverains/ and may be ‘ protected 1 like the Republics of 
Andorrc and San-Marino, or ‘ under suzerainty,’ as are Bul- 
garia and Egypt. 


1 i. r>. et r. i. c. 3. 7. 

a The Philosophical Elements of a True Citizen, c. 5, Works, ii. p. 69. 

3 Jurisprudence, i. p. 171. 
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When the component states are equally united, their ex- 
ternal sovereignty resides in no one of them, but in the 
government which results from their combination. The ex- 
ternal sovereignty of a system of unequally united states is 
to be looked for usually in the State which is suzerain or 
protector of the ot hers. 

The questions which arise with reference to internal sove- 
reignty relate to the proportion borne by the sovereign 
part of the State to the subject part ; in other words, to 
forms of government. These were analysed, with reference to 
simple states, by the Greek philosophers in a way which left 
little to be desired. The power may be confided to all mem- 
bers of the State who are not under some disability on 
account of age, sex, or otherwise; or if may be* restricted to 
one or more of the members. In the former ease, the form 
of polity is a democracy. In the latter, it, is an aristocracy nr 
a monarchy, as the case may be. Questions as to the distribu- 
tion of powers in compound States, and especially in federal 
governments, have only of late years received an adequate 
treatment h 

Whether the ruling power be as widely diffused as possible, 
or be concentrated in the hands of a despot,, makes but little 
difference for the purposes of our present inquiry. It is by 
the sovereign, be that sovereign one individual or the ag- 
gregate of many individuals, that all law is enforced. ‘ The 
Lawes of Nature,* says Hobbes, ‘are not properly Lawes, but 
qualities that dispose men to peace, and to obedience. \\ ben 
a Common-wealth is once settled, then are they actually 
Lawes, and not before ; as being then the commands of the 
Common- wealth V In the words of an eminent living jurist : 


1 For a masterly analysis of the structure- of a * federal Lov<rnin*-rit, M*e 
Professor J)icey’s Law of the Constitution, iSSfjj and for a detailed 
examination of the questions to which the actual working of the greatest 
experiment in this form of government has given rise-, Mr. liryce s American 
Commonwealth, i fcsS. 

2 Leviathan, p. 13S. 
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1 Das Recht existirt erst vermdge der Sanction der Rechts- 
gemeinschaft des einzelnen Staates 1 2 .’ 

Considerable doubt has of late been thrown upon the 
doctrine that apart from the existence of a State, and of a 
sovereign power within it, there can be no Law, because all 
laws are rules enforced by such a power. Real difficulties 
in applying* the doctrine to the facts of history have been 
pointed out by Sir Henry Maine, with that fertility of 
illustration and that cogency of argument for which his 
writings are so conspicuous. He asks in what sense it is 
true that the village customs of the Punjaub were enforced 
by Runjeet Singh, or the laws of the Jews, during their 
vassalage to Persia, by the Croat King at Susa. ITe denies 
that Oriental empires, whose main function is the levying 
of armies and the collection of taxes, busy themselves 
with making or enforcing legal rules; nor will he concede 
that it is a serious answer to his objections to say that 
‘ what a government does not. forbid it allows.* He would 
almost restrict t.o the Roman Empire, and the States which 
arose' out. of its ruins, the full applicability of the Austinian 
conception of positive law. As applied to other political 
societies, he looks upon it as an ideal or attraction, related 
to actual phenomena as are the axioms of mathematics to 
the actual conditions of matter, or the postulates of political 
economy to the dealings of ordinary life-. 

These remarks are no less valuable than they are interesting. 
"When legal phenomena are explained by the action of an 
absolute political sovereign, the student of Jurisprudence 


1 * Law first exists through the sanction afforded l>y the legal community 
of the individual Slate.' Von Bar, Das internationale Privat- und Strafreeht, 
]i. 519. Cf. Sir Henry Maine’s remarks on ‘the retreat out of sight of 
the iorce which is the motive power of law’ in the modern world. ‘The 
great difficulty,’ lie says, ‘of the modern analytical jurists has been to recover 
from its hiding-place the foree which gives its sanction to the law.’ Early Law 
and Custom, p. 38S. 

2 Early History of Institutions, Lect. xiii. 
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should always remember, and may no doubt be in danger ciiai*. i\. 
of forgetting, that the explanation, though true as a general 
statement, necessarily leaves out of account many other 
characteristics of such phenomena. 

Sir Henry Maine has done good service by pointing out Justit'w.M- 
the mistake of supposing that the obligation of law rests _ tlu 
everywhere, and at all times, as immediately and obviouslv 
uj)on a sovereign political authority as it does in England at 
the present day. In guarding against a crude application 
of the doctrine of sovereignty, this great jurist has however 
perhaps hardly done justice to its essential truth. The reply 
which we would venture to make to his remarks upon this 
point would he to the following effect. 

With reference to the Western nations, we would submit 
that the dependence of law upon sovereignty was as obvious 
in Attica and Lacedaemon as it ever was under the Homan 
Empire. A law as carried by Pericles, or as imagined by 
Plato, would conform to Austin’s definition as completely 
as would a constitution of Marcus Aurelius. 

With reference to the relation of a great Oriental tax- 
gathering empire to the village customs of its subjects, 
or to the more distinctly formulated laws of a, compared 
province, it is necessary to draw a distinction. Disobedience 
to the village custom or the ]>rovincial law may cither he 
forcibly repressed, or it may he acquiesced in, by the local 
authority. If it he habitually repressed by such local force 
as may he necessary, it follows that the local force must, 
if only for the preservation of the peace, be supported, in 
the last resort, by the whole strength of the empire. In 
this case the humblest village custom is a law which com- 
plies with the requirement of being enforced by the sovereign. 

If, on the other hand, disobedience lie habitually acquiesced 
in, the rules which may thus 1 m* broken with impunity are 
no laws ; and, so far as such rules are concerned, the 
tax-gathering 1 empire is lawless, its organisation consisting 
merely of an arbitrary force, acting upon a subject mass 
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cHAr. iv. which is but imperfectly bound together by a network of 
religious and moral scruples. 

It is convenient to recognise as laws only such rules as are 
enforced by a sovereign political authority, although there are 
states of society in which it is difficult to ascertain as a fact 
what rules answer to this description. 



niAPTHi; v. 

Tin: sni-|;u:s <>r i.\\\. 


Till-, obscurity w hieh ha* involwd 1 lie u hole r-u) *j<*t*i of the XinM. 
origin <>f law, and the mutual relations of customary, judi^e- 
made, and statute law, is largely duo to tin* aml'i^uou- u-es 
of tin- term ‘Sourer/ The uses arc threefold. 

Sometimes the word is employed t<> denote tho quarter h- ihi. 
whence \v»* obtain our knowledge of* the law, e. y. whether ' 
from the Statute-book, the Ueports, or esteemed Treatises. 

Sometimes to denote the mode in wliieh, or tin* person* 
through whom, those rules have been formulated which have 
acquired the force of law. 

Sometimes to denote the authority which yivcs them that 
force. 

The last two uses are those which are mo.-d. frequent 1\ 
confused toifcther. 1 ntil the State b formed there can be 
no law, in the strict sense of the term. There may be, and 
doubtless always have been, morality and customary rules of 
conduct. After the formation of the State, such rubs as 
receive its sanction and support, whether promulgated for the 
first: time by the t^overnin^ body, or already in operation arnony* 
the people, become, in the proper *ense of the term, ‘ laws.’ 


.its 
. in 
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CHAP. V- 

But one 
source of 
legal 

character. 


Several 
sources of 
existence 
as rules. 


The sole source of laws, in the sense of that which im- 
presses upon them their legal character, is their recognition 
by the State, which may be given either expressly, through 
the legislature or the courts, or tacitly, by allowance, followed, 
in the last resort, by enforcement, as we have seen in the 
preceding chapter. 

The sources of laws, in the sense of the causes to which 
they owe their existence as rules, are, however, several 1 . 
These may be distinguished as usage ; religion ; adjudica- 
tion ; scientific discussion; equity; legislation. Some con- 
fusion has arisen from not observing that laws occasionally 
owe their existence as rules and their validity as laws to one 
and the same authority. 


Custom 1. Usage, or rather the spontaneous evolution by the 
popular mind of rules the existence and general acceptance 
of which is proved by their customary observance, is no 
doubt the oldest form of law-making. It marks the transi- 
tion between morality and law. Morality plus a State- 
organisation enforcing the observance of certain parts of it is 
customary law. 

Two questions are much debated with reference to usage, 
hirst, to the mode of its growth as usage. Secondly, as 
to its transformation into law. 

Its growth. Its characteristic is that it is a long and generally observed 
course of conduct. No one was ever consciously present at 
the commencement, of such a course of conduct, but we can 
hardly doubt that it originated generally in the conscious 

1 Cf. Vic. Top. 5 ; Dio. i. i, - ; (iai. i. 2. The ‘roots’ enumerated ill the 
Institutes of Malta (ii. 6 are four: Revelation, or the uttered thoughts 
of inspired seers ; the institutes of revered sages, handed down hy word of 
uiouth from generation to generation ; the approved and immemorial usages 
of the people: and that whieh satisfies our sense of equity, and is acceptable 
t*» reason. Tagore Lectures. iSSo, p. 1 ^,7. I11 Doctor and Student, i. 4, 

it is said that the ‘ law of Ki inland is grounded on six principal grounds : 
first , it is grounded on the law of reason; secondly, on the law of Uod ; 
thirdly, 011 divers general customs of the realm : fourthly, on divers prin- 
ciples that be called maxims; fifthly, on divers particular customs; si.xthlv, 
on di\ers statutes made in rarliaiueiit.' 
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choice of the more convenient of two acts, though sometimes 
doubtless in the accidental adoption of one of two indifferent 
alternatives ; the choice in either case having been either de- 
liberately or accidentally repeated till it ri]>enod into habit l . 

The best illustration of the formation of such habitual 
courses of action is the mode in which a path is formed 
across a common. One man crosses the common, in the 
direction which is suggested either by the purpose he has in 
view, or by mere accident. If others follow in the same 
track, which they are likely to do after it has once been 
trodden, a path is made. 

Before a custom is formed there is no juristic reason for its 
taking one direction rather than, another, though doubtless 
there was some ground of expediency, of religious scruple, or 
of accidental suggestion. A habitual course of action once 
formed gathers strength and sanctity every year. It. is a 
course of action which (‘very one is accustomed to set* followed, 
it. is generally believed to be salutary, and any deviation from 
it is felt to be abnormal, immoral. It has never been enjoined 
by the organised authority of the State, but. it lias boon un- 
(juestioningly obeyed by the individuals of which the State is 
composed. There can in fact be no doubt that, customary 
rules existed among peoples long before nations or states had 
come into being. At first no distinction was made between 
such of these rules as relate to individual character and such 
as concern society. Morality and customary rules were the 
same thing, but the distinction between the two was more and 
more sharply drawn as time went on. 

After the organisation of States, many of the customary 
rules of society still continued to be recognised, and acquired 
a further sanction. They had previously been enforced only 
by popular opinion, or by the licensed revenge of injured 
parties. They were now enforced bv the political authority. 

1 *E art 5( to tOoi ^vujpL-q filv twv xpwptwv Koiv-q, vupins hi aypatj-os tOvo v<> ii 
vukf . . . tvfrqpui 5 i dvOpumtuv ovhiv os, dAAa filov tcai \pt',vov. L>iu Chryw. Orut. 
76, quoted by W. L. Newman, Arist. I’ol. i. ji. 75 n. 
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chap. v. They became law ; and were doubtless for the time the only 
laws known. They were the unwritten, but well known, 
opinions of the community as to social right and wrong 1 . 

4 Consuetudine ins est,’ says Cicero, ; quod aut leviter a 
natura, tractum aluit et rnagis fecit usus. ut religionem, aut si 
quid eorum quae ante diximus ab natura ])rofeetum, maius 
factum propter consuetudinem videmus, aut quod in morcm 
vetustas vulgi approbationc perduxit ; quod genus pactum, 
par, iudicatmn V 

The laws of Draco were repealed, says Gellius, 4 non deereto 
iussoque, sod taeito illiterato(jue consensu 2 * .* 

‘ Quid interest,* says Julianas, ‘suflragio populus volun- 
tafom si ami declaret an rebus ipsis et faetis' 5 ?’ 

Justinian lays down in his Institutes that 4 diuturni mores 
eons(‘nsu utentium comprobati legem imitantur V It would 
he more correct to say that written law was an imitation of 
custom. 

And our own B radon : ‘consuetude quandoque pro lege 
observatur in partibus ubi fuorit more utentium approbate, 
et viecm legis obtimd ; longaevi enim temporis usus et 
consuetudinis non est vilis auetoritas V 

Custom exists as law in every country, though it every- 
where tends to lose its importance relatively to other kinds 
law. It was 1 mown at Home as tin* 1 ins moribu< constitu- 
t mu. It is known in England as *the common law,’ or ‘the 
custom o( the realm, the existence of which is now* usually 
proved by showing that it lias been affirmed by the Courts, or 
at. least has been appealed to in the w ritings of great judicial 
sages. In an earlier ago it was doubtless known to all whom 
it concerned, much as are now the ordinary rules of morality 6 . 
Thus the law wa< declared in the English as in the Frankish 

1 Do Inv. ii. c. 54. Cf. ' o*nsnotuilinis an tom ius esse putatur id quod 

vohmtato omnium sine lege vetustas comprobavit/ ib. o. 22 . 

* Noct. Att. xi. c. IS. 11 I>ig. i. 3. 3 2 . * I. ii. § 0. 

* Rracton, lib. i. cap. 3, following Cod. viii. 53. 2 ; of. R. r. Essex, 4 T. R. 

!’■ r'.H* 6 Cf. Savigny, System, i. p. 1S1. 
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hundrod moots, not by any judicial ofliccr, but by tho whole chai*. \. 
body of freemen present, who wen' represented in later times 
by the Raehimburgi, the SchbUcn, and the (irand Jury. The 
increasing complexity of allairs, and the numerous other 
subjects opened up to human thought, have rendered the 
general consciousness of law-rules impossible, and have 
rendered necessary the more circuitous proof of their existence 
by means of Treatises and Reports. 

It is certain that customs are not laws when they arise, but 
that they are largely adopted into tiie law by State recogni- 
tion. How far does this recognition extend? Is it tho ease 
that all customary rules on proof of their existence as customs 
obtain State recognition as laws? In other words, does the 
determinate and organised will of tin* nation invariably adopt 
and eontirm. for all matters within its cognisance, the rules 
which have been adopted for such matters by the indeter- 
minate and unorganised will of the nation, or of portions 
of it ? 

This cannot be maintained. English Courts require not 
only that a custom shall be proved to exist, but also that it 
is •reasonable 1 .’ And tho legislature often abrogates customs, 
partially or w holesale. 

The State, through its delegates the judges, undoubtedly At what 
grants recognition as law to such customs as come up to 
a certain standard of general reception and usefulness. r lo < 1 * UMtom 
these the Courts give operation, not. merely prospectively hiw ' 
from the date of such recognition, but also retrospectively; 
so far implying that- the custom was law before it received 
t lie stamp of judicial authentication. The contrary view sup- 
ported by Austin is at variance with fact. The element of 
truth in his view, which he has done good service by bringing 
into prominence, is that usage, though it may make rules, 
cannot, without obtaining for them the recognition of the 
State, make laws. The element of mistake in his view is to 

: * Malun Uf-us tht abolemluf*.’ Co. Litt. r. 21 2; cf. Cuthbert r. Cumiuing, 

10 Kx. Soy, 11 Kx. 405. 
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chap. v. date the State recognition from the moment that the usage 
has hecn called in question and allowed to be good in a court 
of justice. 

If this is not the moment at which the State imprimatur 
is given to custom, what is that moment ? We can only 
say that the rule that a Court shall give binding force to 
certain kinds of custom is as well established as hundreds 
of other rules of law, and has been established in the same 
manner. The judges acting as delegates of the State, have 
long ago legislated upon this point as upon many others. 
Not having a code ready to their hand with rules for every 
emergency, they have invoked, as the ratio of their deci- 
sions, not only Equity, or the generally acknowledged view 
of what, is fair, and previous decisions of the Courts, upon 
the faith of which it. is to be presumed that people have 
been acting, but also customs, established among, and by. 
the people at large, as presumably embodying the rules which 
the people have found suitable to the circumstances of their 
lives. The Courts have therefore long ago established as a 
fundamental principle of law, subject, of course in each case 
to many restrictions and qualifications, that in the absence 
. of a specific rule of written law, regard is to be had in looking 
for the rule which governs a given set of circumstances, not 
only to Equity and to previous decision, but also to custom. 

Binding authority has thus been conceded to custom, pro- 
vided it. fulfils certain requirements, the nature of which has 
also long since been settled, and provided it is not superseded 
by law of a higher authority. 

When, therefore, a given set of circumstances is brought 
into Court, and the Court, decides upon them by bringing 
them within the operation of a custom, the Court appeals to 
that custom ns it might to any other pre-existent law. It 
does not propria vwtu then for the first time make that custom 
a law ; it merely decides ns a fact, that there exists a legal 
custom, about which there might up to that moment, have been 
some question, as (here might about the interpretation of an 
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Act of Parliament. It then applies the custom to the circum- 
stances just as it might have applied an Act of Parliament to 
them. A good custom or an intelligible Act of Parliament 
either exists or does not exist objectively, before the case comes 
into Court; although it is from the decision of the Court in 
the particular case that a subjective knowledge is first possible 
for the people of the existence or non-existence of the alleged 
custom, or that this or that is the meaning of the Act of 
Parliament. 

The legal character of reasonable ancient- customs is to 
be ascribed, not to the mere fact of their being reasonable 
ancient customs, but to the existence of an express or taeif 
law of the State giving to such customs t he effect of laws. 

We have described the mode in which the State usually 
acts in giving to custom the force of law. It. also may 
occasionally do so in express terms. It sometimes in express 
terms denies them any such force, and sometimes limits 
the force which has hitherto been ascribed to them. In 
some States greater force has been allowed than in others to 
custom as compared with express legislation. The theory 
of English law is that no statute can become obsolete by 
desuetude. The contrary view is maintained in (iermany, and 
even in Scotland. 

Such an account of the growth of custom and its trans- 
formation into law will not content a certain school of 
theorists, of whom Savigny and Puchta are tho most illus- 
trious. They tell us that the growth of Law (Recbt) has 
no dependence upon individual arbitrary will or accident 1 . 
It is begotten in the People (Volk) by the Popular intelligence 
(Volksgeist) The People, however, has no actual existence 
apart from its bodily form, the State Law has its exist- 
ence (Daseyn) in the general- will (Gesammtwille) ; customary 
observance is not the cause of Law, but the evidence of its 
existence 4 . It does not make its first appearance in the 
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1 Savigny, System, i. p. 15. 2 lb. i. pp. 175, 177. 

4 lb. i. pp. 35, 168. C'f. Windscheid, Pand. i. p. 


3 Il». i. p. 22 . 
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• hap. v. form of logical rules 1 . Or, going still further afield, we are 
told hy Hegel to see in the rise of Law the evolution of the 
Deity. 

We are in fact told that the principle is anterior to its 
applications. The true reply to which we conceive to be, 
that the principle is nothing else than a generalisation from 
the applications. The only unity antecedent to the circum- 
stances is the common constitution of mankind. The element 
of truth in the view of the so-called ‘historical school’ of 
(iermany is that the adoption of customary rules of conduct 
is unconscious. It takes place in accordance with no de- 
liberate plan, but comes into being piece-meal, as it is called 
for by the natural wants of mankind. We may remark as 
results of its mode of formation, first, that it is hence Letter 
adapted to national feeling than law which is otherwise manu- 
factured. Secondly, that, its importance declines with the 
growth in a nation of conscious critical power. 

Religion. II. Religion. The description of law as ‘a discovery and 
gift of Cod ’ well expresses the view of the Creeks 2 . The 
influence of the priest ly colleges can never be left- out of 
account in studying the development of the law of Koine 1 *, 
nor has the Corpus Juris Canonici failed to affect the secular 
systems of modern Europe. It has long been laid down, 
and has only recently been (juestioned, that ‘Christianity 
i> part of the law of England V though few judges have 
gone so far as Chief Justice Prisot in declaring* that ‘Serin- 
ture est eommuii ley sur quel touts manieres do leis sont 
fondesV Hut it is in the East that religion has been, to 
many nations besides the Jews, a direct and nearly exclusive 
source of law. The Pentateuch finds its parallel in the 

1 Savigny, i. p. 16. * Supra, p. 3S. 

" For ;i perlmps exaggerated estimate of the influence of religion on Roman 
law. see Fuat el de Uoulanges, La C'ito antique. 

C owan r. Milhounie, L. K. 1 Lx. *3®. hut see Lord Coleridge's charge 
in R. r. Foote. 4S L. T. N. S. 733. 

Year Rook, 34 ILu. VI. 40. 
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Koran and the Institutes of Maiiu. Hence arises the im- 
possibility of any general legislation for British India. * The 
Hindoo Law and the Mahomedan Law/ it has been au- 
thoritatively stated, * derive their authority respectively from 
the Hindoo and the Mahomedan religion. It follows that, 
as a British legislature cannot, make Mahomedan or Hindoo 
religion, so neither can it make Mahomedan or Hindoo law. 
A code of Mahomedan law, or a digest of any part, of that 
law, if it. were enacted as such by the Legislative Council 
of India, would not. be entitled to be regarded by Maho- 
medans as the very law itself, but merely as an exposition 
of law, which possibly might- Ik* incorrect 1 .’ 

111. Adjudication: ‘lies iudicatae,’ ‘ (ierielitsgebnmch/ 

* .lurisjmidcnce des Tribunaux/ ‘ I sus fori.’ As to the nature 
oi this source of law there are two theories. According to the 
old English \iew, as stated by Blackst.<»ne, the judges are ‘not. 
delegated to pronounce a new law, but to maintain and ex- 
pound the old one 2 .’ They are the depositaries of a. body of 
customary principles which have only to be applied to each 
new ease as it arises. Most modern writers, on the other band, 
agree with the criticisms of Austin, upon what he describes 
as : ‘the childish fiction employed by our judges, that judiciary 

1 First Report of the ( 'ommissioners appointed to prepare a body of 
^tuitive law foi India, p. Go. The Statute 21 Goo. III. <•. 70, Meet. 1 7 , in 
declaring the powers of the Supreme ( ourt at ( aleutta, provide*} that ‘in- 
herii ittee aiid Mi<-res.~ion to land-, rents and goods, and all matters of contract 
and sealing h»twe<n party and party, shall he determined in the case of 
MahoLiedans hy the lawn and usage.- of Mahomudaus, and in the case of 
Gentus *)y the laws and u-ages of ( lentha, and when only one of the parties 
shall he a Mahomedan or GentG, by the laws and usages of the defendant.' 
Similar provisions with reft renee to the Courts at Madras and Horn hay are 
contained in 37 Geo. III. c. 142. 

2 1 Comm Gy. For a recent defence of this theory hy Frofcssor ilammond 
of Iowa, see hi.- edition of Lieher’s Hermeneutics, p. 312. Lord Esher, M.R., 
^oes so far as to say : ‘There is in fact no such thing as judge-made law, for 
the judges do not make the law, though they frequently have to apply existing 
law to circumstances as to which it has not previously heen authoritatively 
laid down that such law is applicable.' Willis r. iJadduley, ’y2, 2 Q. H. 

C. A. ; 324, 326. 
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chap. v. or common law is not made by them, but is a miraculous 
something made by nobody ; existing from eternity, and 
merely declared, from time to time, by the judges 1 .’ In point 
of fact, the Courts in all countries have necessarily been en- 
trust ed with a certain power of making rules for cases not 
provided for previously ; and even of modifying existing 
laws from time to time in order to carry out the current 
ideas of what is equitable, or to adapt them to the changing 
needs of society 2 * . So it was said in a recent English case : 
1 AY hen merchants have disputed as to what the governing 
rule should be, the Courts have applied to the mercantile 
business brought before them what, have been called legal 
principles, which have almost always been the funda- 
mental rules of right and wrong :{ ; ’ and it has been 
judicially stated that ‘justice, moral fitness, and public 
convenience, when applied to a new subject, make common 
law without, a precedent 4 5 .* 

This power the Courts have rarely exercised avowedly "’, but 


1 Lectures ii. p. 655. Cf. Rentham : ‘a fiction of law may lu* defined as a 
wilful falsehood, having for its object the stealing legislative power by and for 
hands which could not, or durst not. openly claim it.’ Work';, \ol. v. p. 13. 

* It lias indeed been suggested that law always begins as a generalisation 
from a series of judicial decisions. Cf. Maine, Ancient Law, p. 5. ( Mi the almost 
necessary connection between judicial decision and the production of law, see 
]>ernburg, Lehrbuch ties i'reuss. 1‘rivatrechts, i. p. 43. Under art. 4 of the 
Code Civil, a judge cannot refuse to decide a case by reason of the silence, 
obscurity, or inadequacy of the law. 

:t Robinson r. Mollett, L. R. 7 E. and 1 . App. Si 6. 

1 Per Willes J., in Millar r. Tat lor, 4 Purr. 2$ 12. With reference to this 
dictum Pollock V. P. in Jetfereys r. Poosey, 4 H. L. 936, said: ‘I entirely 
agree with the spirit of this passage, so far as it regards the repressing of what 
is a public evil . . . hut I think the Common Law cannot create new rights and 
limit and define them, because, in the opinion of those who administer the law, 
such rights ought to exist according to their notions of what is just, right, and 
proper.’ Uf. y« r Powen L. ,1. in Dasliwood r. Magniac. ’91, 3 Uh. 367. Sir 
dames Stephen thinks it unlikely that any attempt will he made by the bench 
to create new ofknces at the present day. 3 Hist. Urim. Law, p. 359. 

5 Lord Paeon mentions that when the French Parlements intended their 
decisions to make law they delivered them en ruin’ rotujt. Aug. Sci. viii. 
Aph. 7. These were the arrits ih rtyhmt nta, which were thus Bolemuly 
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rather under cover of exercising- one or other of the functions 
with which they arc more distinctly entrusted, viz. first, of 
deciding upon the existence or non-existence of such customs 
as they are authorised to recognise as landing ; and, in the 
second place, of expounding, and applying to particular in- 
stances, laws which are necessarily expressed, or conceived 
of, in general terms 1 . 

In the weight which they attach to the decision of a court 
legal systems differ very widely. While in England and in 
the United States a reported case may he cited with almost as 
much confidence as an Act of Parliament, on the Continent, 
a judgment, though useful as showing the view of the law 
held by a qualified body of men, scorns powerless to constrain 
another court to take the same view in a similar case. 

The Continental view is an inheritance from the law of 
Koine ; for although Cicero enumerates ‘res iudicatae ’ among 
the sources of law 2 , and the Ihnperor JSeverus attributes 
binding force, in the interpretation of ambiguous laws, to the 
'rerurn perpetuo similiter iudicatarum auctoritiis Y the con- 
trary principle was finally established by a Constitution of 
Justin 4 . The Codes of Prussia 0 and Austria expressly 
provide that judgments shall not have the force of law, and 
although the Codes of France 1 , Italy and Belgium are silent 
on the point, the rule in all these countries is substantially 
the same, viz. that previous decisions art* instructive, but not 

delivered mi t hr e\es of the great festi'alH. Denisart, Collection deJurin- 
prudenee. s. v. Arretl. 

1 On the vexed qu cation of the value of judge-made law, .see JIale, Pref. to 
Kolle’?» Abridgment; Pentham, Work*, v. p. 477 ; AuHtin, Lectures, ii. p. 348 ; 
Prof. Hammond, in Lichers Hermeneutics, Note N. ; Sir F. Pollock, E«HayB, 
pp. 239, 273; Prof, ( lark, Practical Jurisprudence, p. 255. 

2 Top. c. 5. ( f. A uct. ad. Hereun. ii. 13. 3 Dig. i. 3. 38. 

4 ‘ Nemo index vel arbiter existimet neque consultationes qua# non rite 
iudicatas esse putaverit sequendum, et multo magis Hententias eminentis- 
simorum praefectorum, vel aliorum prove rum ; non eniin si quid non bene 
dirimatur, hoc et in aliorum iudicurn vitium extendi oportet, cum non 
exemplis sed legibus iudicandum Bit.’ Cod. vii. 45. 13. 

5 Landrecht, Einl. § 6. * Purged. Gesetzbucb, § 12. 
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cu.m*, v. authoritative; subject to certain special provisions of a strictly 
limited scope h 

In England cases have been cited in court at least as early 
as the time of Edward 1 2 * 4 . They are however stated by Lord 
Hale to be ‘ less than laws’ though ‘ greater evidence thereof 
than the opinion of any private persons, as such, w hatsoever 5 6 ; * 
and his contemporary, Arthur Luck, remarks, that the 
Common Law judges, in eases of difficulty, ‘ non recurrunt ad 
ius civile Itomnnorum, ut apud alias gentes Europeas, sed suo 
arbitrio et conscientiae relimjuuntur V Hut in Blackstone’s 
time the view' was established that ‘ the duty of the judge 
is to abide by former precedents 5 ;’ and it has long been 
well understood that our courts are arranged in this respect in 
a regular hierarchy, those of each grade being bound by the 
decisions of those of the same or a higher grade, while the 
House of Lords is bound by its own decisions’ 1 . 

There have been of late some symptoms of an approximation 
between the two theories. While on the Continent judicial 
decisions are reported with more care, and cited with more 
(‘fleet, than formerly, indications are not wanting that in 
England and in the Edited States they are beginning to be 
somewhat more freely criticised than has hitherto been usual 7 . 


1 !•'. g. the French law of 27 Vciito.sc, Anil, \iii, art. SS ; the Frisian Cabinet 
Orders of 1836. &e. ; and similar Austrian ordinances, Ff. the ( »erichts\ erf as- 
sung sgeaety. fur das Oeutsehe Reich, art. 1 37. 

* In Year Hook 32 Ed. I, ed. llorwood, }>. 3.2, the court is warned by counsel 
that its decision ‘ servira en chescuu yuan mm adinisH en Kiigleteri'e.’ 

llist. Fomin. Law, eh. 4. 

4 He continues: ‘ Kerum per priorum saeculorum indices iudicatorum 

exemplis non semper teneutur praesentis saeculi iudices, nisi coram se agitatis 
existimaverint convenire, ne«pie enim par in parem imperium habet.’ He Fsu 
et Auet. ii. e. S. 6, S. r ' 1 Fomm. 69. 

6 On Decisions of the House of Lords, see Beamish r. Beamish, 9 H. L. Fa. 
330 ; Caledonian By. Fo. v. Walker’s Trustees, L. R. 7 App. Fa. 275. For an 
ingenious parallel between the uniformity of judicial decision, which renders 
a science of case-law possible. and the uniformity of nature, see Sir F. Pollock's 
Essays, p. 239. 

7 The astounding growth of Reports in the United States, must of itself 
tend to produce this result. 
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If a decision is reversed by n higher court, n curious question chap. v. 
arises as to the position of persons who have in the mean- 
time acted in accordance with the original decision. Was 
that decision irood law till it was reversed, or was it. a mere 
mistake, upon which persons acted at their peril ; their in- 
ahilitv to predict the result of the appeal bein** 1 * * ignorant ia 
iuris ’ 1 ? 

IV. Scientific discussion. ‘ Wissenscha ft ‘ Jurisprudence,’ Science, 
has from time to time played a useful part in the develop- 
ment of rules which have often heon adopted as laws. The 

‘ responsa pnidcntiuin,* before they were clothed with an 
official character, received at Koine a deference similar to 
that which lias Keen conceded in Mnirland to the ‘practice of 
convcvancrrs and to the writings of such snipes of the 
lco-al ].rofc«-ion as In>rd ( 4 okc and Sir Matthew Malc \ Of 
a similar character is the weight attributed to the ‘obiter 
dicta* of F.mjdi-h Judges, i.c. to such statements of law made 
by them a< are not necessarily called for bv the ease before 
them h 

V. Kijiiit v. As old rules hccomc too narrow, or are felt, to lOjuiiy. 
he out of harmony with advancing civilisation, a machinery 

i- Ticf ded for their gradual enlargement and adaptation to 
new views of >oeiHy. One mode of aceom plishin"* this object, 
on a hum* '-calc, without appearing to disregard existing 
law, ir- the introduction, by the prerogative of some hi”-h 

1 It h.'ir ! ' . t» i i» ■! • i .ii A in* r «* i that a * — o | ti* ni « t« »n is ;i le^al adjud'ea- 
tion that tli* pri r * *im* u:t- n*.t l:ov at the time it wan mii'lc,’ Woodruff r. 

Woodruff. : j N. S’, ft. A j j .. 53. In a ea* e in tic* L>. I’.. Division, Men 
der-on r. I ’• -I k 1* *n* ■ Wat.* r\\ <rk* Co., apparent! y reported only in Times 
Law 1 1 f-j*. r. j .. a contrary vi.-w ?c<*iuh to have lx cn taken. On tin; 

position of p. r-ui- a'-tinj- on a d*"i-ion Kiib»cfjiicntly reversed, see Lielmr, 
Hrrinenonti'*-. p and I Law Quart* rlv Levies, p. 313. 

1 S» e Willoughby r. Willo'i*_d.hv, I T. 11 . 771. 

' On tin- similar function of the Commentators upon Hindoo law, see 
Sir \V. Mark by, Element* r »f Law, § S3. 

* Such, for instance, a. 1 ? the treatise upon Bailments imported by Holt f\ J. 
into his jud^rment in the case of Co^pn r. Bernard, 1 Sin. L. f. 176. 
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functionary, of a more perfect body of rules, discoverable in 
his judicial conscience, which is to stand side by side with 
the law of the land, overriding it in case of conflict, as on 
some title of inherent superiority, but not purporting to repeal 
it. Such a body of rules has been called ‘ Equity.’ It con- 
sists in reality of such of the principles of received morality 
as are applicable to legal questions, and commend themselves 
to the functionary in question 1 . Of a resort to this expedient 
the two groat historical instances are the action of the Praetor 
at Home and of tin* Chancellor in England. 

The Praetor, though technically without any authority to 
legislate, exerted, during his year of office, a power over all 
judicial process, which, at first confined within narrow hounds 
by the formality of the ancient system of pleading, became 
in later times almost, unlimited. Each Praetor on entering 
upon his functions gave public notice in bis edict of the modes 
in which he intended to give relief against the rigidity of 
the established system. The practical devices thus employed 
were developed by a long succession of Praetors into a body 
of ‘ ius honorarium’ equal in bulk, and more than equal in 
importance, to the still unrepealed ‘ius civile/ Thus it was 
that alongside of the proprietary’ rights open to Homan 
citizens alone, there was introduced a system of possession 
protected by interdicts and fictitious actions which had all 
the advantages of ownership. Elliot, was given to contracts 
which could not. he found in the limited list of those 
recognised by the law. and to wills which were neither 
sanctioned by the Comitia nor solemnised by a sale of the 
inheritance with copper and scales. While succession o f > 
uitcstufo still passed by law to the members of the artificial 
‘agnatic’ family, its benefits were practically seen reel to the 

1 Since the generality of a law is not the only hardship in it? application 
which is redressed hy Equity, Aristotle’s definition of To iiutin'ts as ivavof-- 
Owpa vdpov 7} lkk*ivu tVx to KnOdkov, Kill. v. e. 10. is hardly adequate. 
Elsewheie he describes it as beiii£ TTCipu Tor ytypapuivw vdpor, and as looking 
pi] rtf*)', t or vupw dkkd irpda ri)V btdyoiav tov it> poOtrov. uni pi) rg>> T7/r tu£ii\ 
dAAa vpus rip’ rpoaiptoiv, hat pi] irpvi tv pipos, dkkd npds To ukt r. Ithet. i. 1 3. 
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blood-relations. * Naturali aequitate motus proconsul omnibus chap. v. 
cognatis promittit bonorum possessionem, quos sanguinis ratio 
vocat ad hereditatem V 

A very similar phenomenon of a double system of law, Ulmn- 
the newer j >ractieallv overriding the older, while aflect ing to 
treat it with the utmost deference occurred also in England, 
where however its introduction was loss easily managed than 
at Rome. No great ollicor in England was invested with 
the attributes which enabled the Praetor to announce before- 
hand the principles upon which he intended so to administer 
the hnv as in effect, to modify its operation. The Chancellor, 
with his clerks, could, it is true, frame new writs, but it was 
for the Common Law judges to decide upon their validity :i . 
lie therefore contented himself with what proved to he the 
very sufficient expedient of dividing each case that, was 
brought before him, as nearly as be dared, in accordance 
with what seemed to him t<> be its merits. In his character 
of ‘ Keeper of the King’s Conscience/ he was held justified 
in thus exerting the undefined residuary authority which in 
early times was attributed to an English king 1 * * 4 . 

So it was sung of St. Thomas a Rocket : 

4 llie est qui regni leges oaneellat iniquas, 

Kt mandata pii principis aequa faeit V 
And Sir Christopher Ilatton asserts : 4 It is the holy con- 
science of the Queen that is in some sort committed to the 
Chancellor 

On this foundation was built up that vast, and complex 
theory of Trusts which is peculiar to the law of England, and 
that svstem of interference by means of ‘ Injunctions ’ by 

1 J do. xxxviii. S. 2. 

* ‘Equity f"ll»»\vrt the law.’ Cf. ‘ ius praetorium, quod ius civile hidwe- 
quitur.’ J >ig. xxii. 5. 1 4. 

Spence, Equitable .1 uriMilirtinii. i. {». 3^5. 

* Cf. Sir il. Maine, Ancient Law, c. iii, and Early Law and Custom, c. vii. 

6o.~. I<>. Sarisnurien.siH, Rulicraticun, Auctor ad opm Ktiuin. 

' Spence, i. p. 4I4. Cf. ‘ the general conscience of the realm, which in 
rh iiicerv.’ lAnner cited in Racwii’n Reading on Uses, Work.-, vii. p. 401. 
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chap. v. which the process of the Common-Law Courts was brought 
to a stand-still, when it seemed likely to work injustice. 

The principles by which the Chancellors were guided in 
the exercise of their powers may best be gathered from their 
own mouths. 

Lord Ilardwicke said : 4 When the Court finds the rules 
of law right, it will follow them, but then it will likewise 
go beyond them V 

Lord Tottenham : 4 1 think it is the duty of this Court 
to adapt its practice and course of proceeding to the existing 
state of society, and not, by too strict, an adherence, to decline 
to administer justice, and to enforce rights for which there 
is no other remedy. This has always been the principle of' 
this Court, though not at all times sufficiently attended to V 

Tt. is not surprising that claims to a jurisdiction thus clastic 
should have given occasion to some criticism. 4 Equity,’ said 
Seldom 4 is a roguish thing. For law we have a measure, 
wo know what to trust to: equity is according to the 
conscience of him that is Chancellor, and as that is larger 
or narrower, so is equity. Tis all one as if they should make 
the standard for the measure, a Chancellor's foot. What an 
un certain measure would this lx*! One Chancellor has a long 
foot, another a short foot, a third an indifferent foot ; ’tis the 
same thing in the Chancellor's conscience V 

To this charge* Lord Eldon replied in a judgment which 
traces the lines on which his own administration of equity 
proceeded : ‘The doctrines of this Court ought to be as well 
settle* 1 and made as uniform, almost, as those of the Common 
Law, laying down fixed principles, but taking care that they 
are to be applied according to the circumstances of each ease. 

I cannot, agree that the doctrines of this Court, are to be 
changed with every succeeding judge. Nothing would inflict 


1 Paijet r. Gev, AmK App. p. Sio. 

* M alworth r. Holt. 4 My. and Cr. 6^5. 

• Table Talk, tit. * Equity.’ 
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on me greater pain, in quitting this place, than the recollec- 
tion that I had done anything to justify the reproach that the 
equity of this Court varies like the Chancellor's foot 1 .* 

The latest authoritative exposition of the principles by 
which the court is guided approximates more nearly to the 
views of Lord Cottenham. Speaking of ‘ the modern rules of 
equity/ the Master of the Rolls (Jessel) said in a recent, case: 

* I intentionally say modern rules, because it must not be 
forgotten that the rules of Courts of Equity are not like 
the rules of the Common Law, supposed to be established 
from time immemorial. It is perfectly well known that 
they have been established from time to time — altered, 
improved, and relined from time to time. In many eases 
we know the names of the Chancellors who invented them. 
No doubt they wore invented for the purpose of securing tin* 
bettor admini>t ration of justice, but still, they wore invented. 
Take such tilings as these-- tin* separate* use of a married 
woman, the restraint on alienation, the modern rule against 
perpetuities, and the rules of equitable 1 waste. We can name 
the Chancellors who first invented them, and state the date 
when they were first introduced into Equity jurisprudence ; 
and, therefore, in cases of this kind the older precedents 
in Equity are of very little value. Tin* doctrines are 
progressive, refined, and improved : and if we want to know 
what the rules of Equity are we mu>t look, ofeour.-e, rather to 
tin* more modi rn than the more ancient eases 2 3 / 

As Sir Henry Maine points out, it was greatly owing to 
Lord Lldon himself, during his long reign in the Court 
of Chancery, that equity became a body of rules t-caroolv 
more elastic than the Common Law. A similar stage was 
reached in the history of Roman equity when the edicts of 
the Praetors were consolidated by Salvius lulianus in the 

1 Gee v. Pritchard, 2 Swanst. 414; cf. Davia r. Duke of Marlborough, 

ib. 152 ; Grierson r. Eyre, 9 Vesev, 347. 

3 lit Ilailett’a Eh tale, L. It. 13 Ch. Div. 710. 

F 
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i-hap. v. time of the Emperor Hadrian L The subsequent history 
of both systems is also not dissimilar. The work of the 
Praetors was finally adopted into the body of the law by 
the legislation of Justinian, as were the doctrines of the 
Chancellors into the law of England by the Judicature Act 
of 1873. In either case equity ceased to exist as an 
.independent system, but bequeathed its principles to the 
system into which it was absorbed. 

* Graecia capta ferum vietorem cepit.’ 

ve^isia VI. Legislation tends with advancing civilisation to become 
the nearly exclusive source of new law 1 2 . It may be the work 
not only of an autocrat or of a sovereign Parliament, but also 
of subordinate authorities permitted to exercise the function. 
The making of general orders by our Judges, or of bye-laws 
by a railway company, is as true legislation as is carried on by 
the Crown and the estates of the realm in Parliament . Rules 
made* by a subordinate legislative authority are, however, valid 
only in so far as that authority has acted within its delegated 
powers in making them, and it. is the duty of the Courts of 
Law to declare, when occasion arises, whether the rules are in 
this respect well or ill made. This function of the Courts is 
(‘very day exercised with reference to the bye-laws of railway 
companies or municipal corporations. It is no less systemati- 
cally, though not. so frequently, exercised in testing the legality 
of laws made by the Governor-General of India in Council , by 
the Parliament of the Dominion of Canada, or hv the Parlia- 
ment 0 1 the Colony of New South "Wales. When under a 
federal government the power of even the supreme legislature 
to make laws is strictly defined by a written constitution, this 
function of the courts is of the first importance. Hence the 
commanding position occupied in the United States by the 
federal Supreme Court. Congress, unlike the British Parlia- 

1 Ancient Law, c. iii. 

* On the relation of legislation to Nature, Custom, and Utility, sec Cicero, 
de lnv. ii. c. 22 . 
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mont. is not omnipotent. Its powers are circumscribed by a aur. v. 
constitution which it cannot alter, and it is for the Supreme 
Court, in the last resort, to say whether a given act of Con- 
gress has the force of law, or, as being ‘unconstitutional,' is 
mere waste paper 1 . 

In legislation, both the contents of the rule are devised, * Written ’ 
and legal force is given to it, by simultaneous acts of 
the sovereign power which produce ‘ written law.’ All the 1:,w - 
other law sources produce what is called ‘unwritten law V to 
which the sovereign authority gives its whole legal foree, 
but not its contents, which are derived from popular tendency, 
professional discussion, judicial ingenuity, or otherwise, as the 
east 1 may be. Hides thus developed obtain the force of law 
by complying with tin* standards which the State exacts 
from such rules 1 cforc it gives them binding force. Having 
so complied, these rules are laws, even before the fact that they 
are so lias been attested by a Tribunal. 

The State has in general two. and only two, art iculate organs 
for law-making purposes — the Legislature and the Tribunals. 

The first organ makes new law, the second attests and con- 
firms old law, though under cover of so doing it introduces 
many new principles. 

1 The r< of nubordinatr 1 * giblatun-H to the Law CouitH in fully din- 

cu.-st-tl in Mr. Dicry s l^tw of the CoiiHtitution, cd. 3, c. 3, and Mr. I ijyee’n 
Aimiiean ( 'oinmonuealth, vol. i. r. 23. 

* ( f. Halt , IlDt. ('. I.. , p. 55; I.IackMtt.iif, ( 'oimn. i. p. f>3 ; A m tin, J unto 
prudent e. i. p. i(j$ ; Lieber, Henm m utieK, l»y Hammond, p. 323. The Roman 
writer*, on tin- other hand, t/n e to tbc-bo trrmH a merely aecitlental anti literal 
meaning. Tln ir ‘ iun Hcriptum ’ id that which iu ctiinmitted to writing, by 
whomsoever, at the time of ita origin. 
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CHAPTER VI. 

TIIK OJUK(T OF LAW. 

n- Tin: most obvious characteristic of Law is that it is coercive. 

* It was added because of transgressions ’ : 

‘ Jura invents iuetu iniusti iateare neecsse est. V 

* Law was brought into the world,’ says Ilobbes, ‘for nothin*** 
else, but to limit tin* naturall liberty of jiarticular men, in 
such manner, as they mii^lit not hurt, but assist, one another, 
and joy n together against a common enemy 1 2 3 .’ Even when 
it operates in favour of the legitimate action of individuals, 
it does so by restraining any interference with such action. 
It is accordingly defined by Kant as ‘the totality of the 
eomlitions under whieh the free-will of one man ean be united 
with the free-will of another, in aeeordanee with a L rt 'n c *ral 
law of freedom :i ; ’ and by Savi^ny, as ‘ the rule which deter- 
mines the invisible limit within which the existence and 
activity of each individual may obtain secure and free play V 
Both of these hi**h authorities make the function of Law to 

1 Her. Sat. i. 3. ill. 

'* Leviathan, p. 13S. Of. * Faetae sunt autein leges ut earum metu hmnana 
eoerceatur audacia, &c/ Pecretum, Pars i, Dist. i, c. 1. 

3 Iiechtslehre, Werke, vii. p. 2 7. 4 System, i. }>. 114. 
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be the preservation from interference of the freedom of the 
will. This conception is purely negative, and a wider and 
positive conception is needed to embrace the operation of 
Public as well as of Private Law. 

The Kantian definition is wide enough to cover all rules 
which regulate the relations of individuals one to another, but 
it is t<a> narrow to cover enact incuts providing, for instance, 
for the or#ani>at ion of a ministry of education, or «^*i v in^r to 
certain threat libraries a claim to a copy of every new book 
that is published. 

A school of writers, amon# whom Krause 1 and Ahrens 2 * 
are representative men, demands that Law shall 1m* conceived 
of as harmonising the conditions under which the human 
race accompli.-hes \\> destiny by realising the highest #ood of 
which it is capable. Tin* pursuit of this highest #ood of 
the indhidual and of society needs a coni rolling power, 
which i> Law, and an organisation for the application of its 
control, which is the State. 

Tlic truth which is contained in these somewhat obscure 
speculations is capable of much simpler expression ; and to find 
a definition of the function of law which would leave these 
writers nothin# to desire, we have only to turn to Lord 
Bacon, who says: ‘ Finis et- seopus ipiem le#es intueri, abjue 
ad (juem iussiones ot sanetioncs suas diri#erc debent, non alius 
est quain ut fives feliciter dc#ant The same idea is ex- 
pressed by Locke, who aborts that ‘Law, in its true notion, 
is not so much the limitation as the direction of a free and 
intelligent a#cnt to hi.- proper interest, and prescribes no 
further than is for the #eneral #ood of those under the law . . 
so that, however it may be mistaken, the end of the law is, 
not to aboli-h or restrain, hut to preserve or enlarge freedom 4 .’ 
So Bentham ; * Of the suhstantive hraneh of the law the only 

1 Abri-^ de.» Svi-O-mes dor Philo-ojihio Rechten, 1828. 

3 Coura d#- droit natural, 1840. 

I)e Aug. lib. viii. aj»h. = ; *-f. S. Thorn. 1. 2. 'j. 90 art.. 20 cond. 

4 Of Civil Governin': ut, i. § 57. 
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THE OBJECT OF LAW. 


n\i'. vi. defensible object or end in view is the maximisation of the 
happiness of the greatest number of the members of the 
community in question V Still better perhaps is the state- 
ment of Leibnitz: ‘lmmanae societatis custodiam non esse 
principium Iustitiae, sed tamen iustum esse quod socie- 
tatem ratione utentium perficit 1 2 3 .’ 

Law is something more than police. Its ultimate object 
is no doubt nothing less than the highest well-being of 
society: and the State, from which Law derives all its force, 
is something more than a 4 Ileelitsvendchcrungsanstnlt/ or 
4 Institution for the protection of rights, 5 as it has not inaptly 
been described. It is however no part, of our undertaking to 
discuss the question how far Law may properly go in its en- 
deavours to promote the well-being of those within its sphere. 
The merits of a paternal government, of centralisation, of 
fact my nets, of State churches, are topics for the politician 
rather than the jurist *’, 

i-l.ts. ' Jurisprudence is concerned not so much with the purposes 
which Law subserves, as with the means by which it subserves 
them. The purposes of Law are its remote objects. The 
means by which it effects those purposes are its immediate 
objects. The immediate objects of Law are the creation and 
protection of legal rights 4 . 


1 Works, ii. p. 6. 

2 Ohs. do princ. iuris, § ii, Opera, ed. lhuitens, t. iv. p. 27 2 . Cf. Portalis, 
Hiseours preliiuinaire sur le Code Civil. 

3 With the advance of civilisation the State naturally extends the sphere of 
its activity. It is represented by some writers as having been successively 
devoted to War, to Law, ami to Culture and Well-being. The danger of 
a Suite which has attained this last stage is its tendency towards Com- 
inunism. For an attack upon this tendency, amounting to an attack upon 
anything like a * Kultur- odor Wohlfahrtstaut,’ see Herbert Spencer, The Man 
versus the State, iSS.^. 

4 The creation ami enforcement of legal duties is of course the same thing 
from another point of view; and a point of view from which some writers 

prefer to regard the operation of Law. Cf. infra, p. 76. 



niAITKIi VII. 

IMCHTS. 

What then is a 4 1 eg: il right ’ ? Hut. first, what is :i right A ri -In. 
generally f 

It. is fine man s eapn<*it y of influencing the arts of another, 
by means, not of his own strength, hut of the opinion or the 
force of society. 

When a man is said to have a right to do anyt hing, or over 
anything, or to he treated in a particular manner, what. i. 
meant is that public opinion would see him do the act, or 
make use of the t liing, or he treated in that particular wav, 
with approbation, or at least, with acquiescence ; hut. would 
reprobate the conduct of any one who should prevent him 
from doing* the act, or making use of the thing, or should 
fail to treat him in that particular way. 

A ‘ right ' is thus the name given to the ad vantage* a man 
lias when he is so circumstanced that a general feeling* of 
approval, or at least of acquiescence, results when he docs or 
al*tuins from doing certain acts, and when other people act 
or forbear to act in accordance with his wishes; wfyile a 
general feeling of disapproval results when any one prevents 
him from so doing or abstaining at his pleasure, or refuses to 
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chap. vii. act in accordance with his wishes. Further than this we need 
not go. It is for Psychology to inquire by what, if any, 
special faculty the mind is capable of affirming or denying 
the existence of rights. History may also to some extent 
unravel for us the growth of such conceptions as to rights 
as are now prevalent; and these are among the most vexed 
questions of Psychology and of the History of Civilisation 
respectively. Jurisprudence is absolved from such researches. 
The only conception of a Right which is essential to her 
arguments is that which we have already propounded, and 
about the truth of which, as far as it goes, there can be no 
question. 

A lrjjjii Jurisprudence is specifically concerned only with such rights 
T ~ ht as are recognised by law and enforced by the power of a State. 

AVe may therefore define a ‘legal right,’ in what we shall 
hereaft er see is the strictest sense of that term, as a capacity 
residing in one man of controlling, with the assent and assist- 
ance of the State, the actions of others. 

That which gives validity to a legal right is, in every ease, 
the force which is lent to if by the State. Anything else may 
be the occasion, hut is not the cause, of its obligatory character 1 . 

Sometimes it has reference to a tangible object. Some- 
times it has no such reference. Thus, on the one hand, the 
ownership of land is a power residing in the landowner, as 
its subject, exercised over the land, as its object, and avail- 
able against all other men. So a father has a certain power, 
residing in himself as its subject and exercised over bis child 
as its object, available against all the world besides. On the 
other hand, a servant has a power residing in himself as its 
subject, over no tangible object, and available against bis master 
to compel the payment, of such wages as may be due to him. 
Ambiguous This simple meaning of the term ‘a right.’ is for the 
term.^ tbe P ur P osos the jurist entirely adequat e. It has however been 
covered with endless confusion owing to its similarity to 

1 As TlumiH'ius says of ‘ Pact uni/ ‘ non est causa setl tautum occasiu 
obligationis.* 
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‘ Eight an abstract term formed from the adjective f riofhl / 
in the same way that ‘Justice’ is formed from the adjective 
‘just.’ Hence it is that Elackstone actually opposes ‘ rights’ 
in the sense of capacities, to ‘wrongs' in the sense of 
‘ unrighteous acts V 

c in England are lia }»}>ily spared another ambiguity 
which in many languages besets the phrase expressing 
'll right. 5 The Latin ‘lus,’ the Herman i Hccht,’ the Italian 
‘ Diiitto,’ and the French * Droit.’ express not only 4 a right ’ 
but also ‘ Law ’ in the abstract. To express the distinction 
between ‘Law’ and ‘a right ’ the (ioniums are therefore 
obliged to resort to such phrases as ‘ object ives ’ and ‘subjec- 
tives Kecht, 5 meaning by the former Law in the abstract, 
and by the latter a concrete right. And Hlackstone, para- 
phrasing the (list inet ion drawn by Homan law between the 
‘ius (piod ad res' and the 'ius «piod ad personas pertinet,’ 
devotes the first and si eond volumes of his Commentaries 
to the ‘Eights of Persons’ and the 4 Rights of Things’ 
respectively. 

If the expression of widely different ideas by one and the 
same term resulted only in the necessity for these clumsy 
periphrases, or obviously inaccurate paraphrases, no great 
harm would be done ; but unfortunately the identify of terms 
seems irresistibly to si litres t an identify between the ideas 
which are expressed bv them. Herman writers have evi- 
dently the greatest difficulty in keeping apart Law and the 
rights which it is the business of Law to regulate. Juris- 
prudence' is with them indifferently the 4 science of rights* 
and the ‘science of Law.’ To this source of confusion they add 
that which has already been indicated as being a hindrance 
to ourselves. They have a vague impression of a more than 
merely etymological connection between 4 a right’ and the 
eulogistic adjective 1 right.’ 

1 The absurdity i- carried a step further by people who writ/.; to the 
iiewapajiero about 'copy- rights and copy- wr«»iiy«.* 
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CHAP. VII. 

Defini- 

tions. 


Explana- 
tion of a 
right. 


The following are definitions of ‘a right* by various 
authors : — 

‘ Qnalitas ilia moralis qua recte vel personis imperamus vel 
res tenemus, aut cuius vi aliquid nobis debetur.’ — Puffendorf h 

‘ Quaedam potentia moralis.’ — Leibnitz 1 2 . 

‘ Qualitas moralis activa ex concessione superioris personae 
competens ad aliquid ab altero homine cum quo in societate 
vivit iuste habendum vel agendum.’ — Thomasius 3 . 

‘ Die Befugniss zu zwingen.’ — Kant 4 * * . 

4 Line physischc Maclit, wclclie durch die Gebote der Auto- 
rilat nicht allein sittlich verstiirkt ist, sondern welche auch 
(liese ilire Maclit (lurch Anwendung von Zwang odor Ucbel 
gegen den Verletzer schiitzen kann.’ — Kirchmann r '. 

‘ Line Maclit liber einen Gcgonstand, tier vermdge dieses 
Ttecht.s dem Willen des Borechtigtcn unterworfen ist.’ — 
Puebla fi . 

‘ Lin reehtlieh goseliutzlos Interesse.’ — Thering 7 . 

It. may be as well to re-slate in a few words precisely what 
we mean by saving- that, any given individual lias ‘a right.’ 

If a man by his own force or persuasion can carry out his 
wishes, either by his own acts, or by influencing the acts of 
others, he has the k might ’ so to carry out his wishes. 

If, irrespectively of having or not having this might, public 
opinion would view with approval, or at least with acqui- 
escence, his so earn ing out his wishes, and with disapproval 

1 Do I. Eat. ct Gent. i. c. i. 20. 2 Opera, i. p. 11S. 

" lurispr. 1 >iv. lil>. iii. e. i. 1. S2. 

4 ‘The right t<> compel.* Rechtslohre, Werke, vii. p. 29. 

f ‘ *'A physical power, which through the precepts of the authority not only is 
morally strengthened, but also can protect this its power against a transgressor 
by the application of compulsion or evil.’ Die Grumlbcgriffc dts Ilechts und 

der Moral, p. in. 

e ‘ A power over an object, which by means of this right is subjected to the 
will of the person enjoying the right.* In.stit. ii. p. 393. 

7 * A legally protected interest.* Gcist des romischeu Rechtes, iii. § 60. 
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any resistance made to his so doing ; then lie has a ‘ moral chap mi. 
right * so to carry out his wishes. 

If. irrespectively of his having, or not having, either the 
might, or moral right on his side, the power of the State 
will protect him in so carrying out his wishes, and will 
compel such acts or forbearances on the part, of other people 
as may be necessary in order that his wishes may be so carried 
out, then he has a ‘legal right ’ so to carry out his wishes. 

If it is a question of might, all depends upon a man's own 
powers of force or persuasion. If it is a question of moral 
right, all depends on the readiness of public opinion to express 
itself upon his side. If it is a question of legal right, all 
depends upon the readiness of the State to exert its force 
on his behalf. It is hence obvious that a moral and a legal 
right are so far from being identical that they may easily be 
opposed to one another. Moral rights have, in general, but 
a subjective support, legal rights have the objective support 
of the physical force of the State. The whole purpose >f 
laws is to announce in what cases that objective support, will 
he granted, and the manner in which it may be obtained. 

In other words, Law exists, as was stak'd previously* for the 
definition and protection of rights. 

Every right, whether moral or legal, implies the active Of a duty, 
or passive furtherance by others of the wishes of the party 
having the right. "Wherever any one is entitled to such 
furtherance on the part of others, such furtherance on their 
part is said to be their ‘ duty.’ 

Where such furtherance is merely expected hy the public 
opinion of the society in which they live, it is their ‘moral 
duty.’ 

Where it will l>e enforced by the power of the State to 
which they are amenable, it is their ‘legal duty.’ 

The correlative of might is necessity, or susceptibility to 
force ; of moral right is moral duty ; of legal right is legal 
duty. These pairs of correlative terms express, it will be 
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observed, in each case, the same state of facts viewed from 
opposite sides. 

A state of facts in which a man has within himself the 
physical force to compel another to obey him, may be de- 
scribed either by saying* that A has the might to control B, 
or that B is under a necessity of submitting to A. So when 
public opinion would approve of A commanding and of B 
obeying, the position may be described either by saying that 
A has a moral right to command, or that B is under a moral 
duly to obey. Similarly, when the State will compel B to 
carry out, either by act or forbearance, the wishes of A, we 
may indifferently say that A has a legal right, or that B is 
under a legal duly. 

It is unimportant in theory whether a system of law starts 
with a eon sid oration of rights or of duties. It is important 
only that whichever point of view be adopted should be con- 
sistently adhered to. AYe shall take Bights rather than 
Duties as the starting-point of our classification, although 
some authority may be adduced in favour of the opposite 


Daw has been for centuries described as a ‘command,’ 
but this description, though essentially true, is inadequate 
to the extent of being misleading. Austin, who very 
properly analyses a command into (l) a desire conceived 
by one rational being that another rational being should 
do or forbear, (2) an evil to proceed from the former and 
to be incurred by the latter in ease of non-compliance with 
the wish, and (3) an expression of the wisli by words or 
other signs, is unable to discover these characteristics in 
laws which are merely declaratory, or which repeal pre- 
existing law, or which, because they can be disobeyed with 

1 See Pontluim, \\ orks, iii. p. 1S1 ; Comte, Phil. pos. e<l. 2, vi. p. 454; Am, 
Law Keview, vii. p. 46. Prof. Terry of Tohio, Some Leading Principles of 
Anglo- American Law, combines the two methods. 
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impunity, are said to be 4 of imperfect obligation V Similar chap. vit. 
difficulties have been raised by Austin’s critics with reference 
to other classes of laws : by Mr. Frederic Harrison, for in- 
stance, with reference to enabling statutes, laws conferring 
franchises, and rules of interpretation or of procedure 2 . 

Such cases will however cease to be anomalous if we 
recognise that every law is a proposition announcing the 
will of the State, and implying, if not expressing, that the 
State will give effect, only to acts which are in accordance 
with its will, so announced, while it will punish, or at. least- 
visit, with nullity, any acts of a contrary character. The 
State thus makes known what advantages it will protect 
as being legal rights, what disadvantages it will enforce 
as being legal duties, and what methods it will pursue in so 
doing. 

The announcement, may he made in many different ways. 

A law may be imperative, as ‘Honour thy father and thy 
mother’; but it may also be in the indicative mood, as 
4 No contract for the sale of any goods, wares and mer- 
chandises, for the price of .^’io sterling or upwards, shall he 
allowed to be good, exeept tin* buyer shall accept, part of 
the goods so sold, and actually receive the same, or give 
something in earnest to bind the bargain, or in part of 
payment. or that- some note or memorandum in writing of 
the sti<l bargain be made and signed by the parties to lx* 
charged by such contract, or their agents thereunto lawfully 
authorised;’ or * from and after the commencement of this 
Act- the se\ era! jurinliet ions which bv this Act are trans- 
ferred to and vested in the said High Court of Justice and tin* 
said Court of Appeal respectively shall cease to be exercised, 
except by the said High Court of Justice and the said Court 
of Appeal respectively, as provided by this Act,/ 

The real meaning of all Law is that, unless things pro- 
ceed in the manner prescribed by it, the State will, either 


Jurisprudence, Lect. i. 


s Fortnightly Review, 1878, p. 684. 
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of its own accord or if called upon, intervene. This inter- 
vention of the Slate is what is called the ‘ sanction ’ of law 1 . 
It is true that the State intervenes not only with a view to 
punishment, but also to effect restitution, and this is perhaps 
its principal function ; but before the commission of the 
wrong* the announcement of State intervention in case of 
its commission operates upon the general mind by way of 
threat of punishment. It is a punishment to a wrongdoer 
if his wrong be merely undone, and he has, as the saying 
goes, ‘ his trouble for his pains.’ Law is, in fact, formulated 
and armed public opinion, or the opinion of the ruling 
body. It announces not only that certain states of things 
and courses of action arc viewed by it with favour, but 
also that, in case of the invasion of these states of things, 
or in ease of contrary courses of action being pursued, it will 
not- only look on with disfavour, but will also, in certain 
events, actively intervene to restore the disturbed balance. 

It defines the rights which it will aid, and specifics the 
way in which it will aid them. So far as it defines, thereby 
creating, it is ‘ Substantive Law.’ So far as it provides a 
method of aiding and protecting, it is ‘Adjective Law,’ or 
Procedure. 

1 ‘ liCiumi eas parte* (piilnis poenus coimtituiinus ad versus cos «pii contra 
leges fecerint, sanctioned u>eamus.* lust. In*t. ii. j. 10. 



CHAPTER VIII. 

ANALYSIS OF A KKJHT. 

\Yi: list vo soon that, a k moral right ’ i 11 1 j »1 ios tin* existence 
of certain circumstances, with reference lc» which a certain 
course of action is viewed with general approbation, and 
the contrary course with disapprobation ; that, a * legal right/ 
exists where the one course of action is enforced, and the 
other prohibited, by that organised society which is called 
‘ the State.’ 

Wc have next to consider more particularly what is the Tin- 
character of those elements from which a bight results. <V u! ri^ht. 

They are 

(1) A person ‘in whom the right resides/ or who is 

‘ clothed with the right./ or who is benefited by 
its existence. 

( 2 ) In many cases, an object over which the right is 

exercised. 

(3) Acts or forbearances which the person in whom the 

right resides is entitled to exact. 

(4) A person from whom these acts or forbearances can be 

exacted ; in other words, against whom the right is 
available ; in other words, whose duty it is to act or 
forbear for the benefit of the subject of the right. 
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The series of elements into which a Right may be resolved 
is therefore : 

The Person | The Object. I The Act I The Person 

entitled. | I or Forbearance. | obliged. 

It will be observed that the first and the last terms of the 
series are a person. The second term is the object of the 
right (whether it be a physical thing, or what the law 
chooses to treat as such) if any (for there exist large classes 
of rights which have reference to no object., either physical 
or assimilated to such) ; and the third term is made up of 
the acts or forbearances to which the person in the fourth 
term is bound. 

It will be convenient to call the person entitled 'the per- 
son of inherence*; and the person obliged, ‘the person of 
incidence.* The intermediate terms mav be shortly referred 
to as ‘ the object 1 and * the act * respectively. 

That this series is no technical abstraction but a simple 
formula for the representation of tin* indisputable ele- 
ments of a right, may be more apparent from an example. 
A testator leaves to his daughter a silver tea-service. Here 
the daughter is the ‘person of inherence/ i.e. in whom 
the right resides ; the tea-service is the ‘object* of the right; 
the delivery to her of the tea-service is the ‘act’ to which 
her right, entitles her; and the executor is the ‘person 
of incidence,’ i. e. the person against whom her right is 
available. Or take an example of a right, where, as we 
stated to be often the ease, the second term of the series 
is wanting. A is lbs servant. Here B is the 4 person of 
inherence/ reasonable service is t-lie ‘act’ to which he is 
entitled, and A is the ‘ person of incidence,’ against whom 
the right is available. The nature of the right varies with 
a variation in any one of the four terms which are implied 
in it, and the variations in the nature of the right give 
rise to the main heads or departments of law. 
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The preceding- analysis of the nature of a right implies cHAr. vitt. 
the ideas of ‘Person/ ‘Tiling/ and ‘Act/ These are the per- 
manent phenomena of a right ; its statical elements. A 
riirlit, conceived of as at rest, postulates — a Person of in- 
herence and a Person of incidence; Acts to which the former 
is entitled, and which the latter is obliged to perform ; 
and often, though not always, an Object or Tiling. 

Put if the ri«iht- is put in motion, phenomena of a new Knots 
kind intervene. They are shifting, dynamical, and may 
hi' expressed by the general term ‘ Facts * ; under which are 
included, not- only the ‘ Acts ’ of persons, but also (he * Invents’ 
which occur independently of volition. 

It is, as we have seen, by ‘Acts’ that rights an enjoyed. 

And we shall sec that it is through the agency of ‘Acts' 
nr of ‘ Invents ’ that rights arc created, t ratisfcrrcd, trans- 
muted, and extinguished. In order thcrclore to understand, 
not only the nature of a right and the mode of its cn- 
jovment. but also the manner of its ovation, transfer, and 
extinction, it is necessary to acquire clear ideas of the full 
m» ailing of the following terms: — 

I. Person. 

II. Thing. 

III. Fact, under which term are included — 

Kvellt , 

Act . of omission as well as of conmiission. 

With reference to the important term * Act * it is neces- 
sary to consider the relations of the will to its conscious 
exertion and its expression. It will also la* necessary to 
classify acts. 

I. A ‘Person’ is often defined as being the ‘Subject, or Person. 
Bearer, of a right 1 ; ’ but this is to narrow the significance 
of the term. Bights not only reside in, but also are avail- 
able against, persons. In other words, there arc jiersons of 

1 E. g. Savi^nv, Svfettm, ii. j>. i ; Puchta, In^t. ii. j». 2<ji. 

G 
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incidence as well as of inherence. Persons are the subjects 
of Duties as well as of Rights. In persons rights inhere, 
and against them rights are available. For the benefit of 
persons duties are created, and it is on persons that duties 
are imposed. 

Persons, i.e. subjects of Rights or of Duties, are in general 
individual human beings ; but, in imitation of the personality 
of human beings, the law recognises certain groups, of men 
or of property, which it is convenient to treat as subjects 
of rights and duties ; as Persons -in an artificial sense. 

i. A ‘ natural,’ as opposed to an ‘ artificial,’ person is such 
a human being as is regarded by the law as capable of rights 
or duties : in the language of Roman law as having a 
‘ stat us.’ As having any such capacity recognised by the 
law, he is said to be a person, or, to approach more nearly 
to the phraseology of the Roman lawyers, to be clothed 
with, or to wear the mask (persona) of legal capacity 1 * . 

Resides ] assessing this general legal capacity, or status, a 
man may also possess various special capacities, such as the 
‘ t ria capita’ of liberty, citizenship, and family rights. A 
slave having, as such, neither rights nor liabilities, had in 
Roman law, strictly speaking, no ‘status/ ‘caput./ or ‘persona/ 
On the day of his manumission, says Modestinus. ‘ incipit 
station habere V Before manumission, as we read in the 
Institutes ‘nullum caput liabnit 8 / So Theophilus: oi ouercu 
airpocrcoTToi oitcs €K tG>v Tipoad^iov rwr oh ceta>2’ IwnoTSn' \apaK- 
rqpt(oi>T<n 4 * * * . It must however be remembered that the terms 
‘ persona ’ and ‘ caput ’ were also used in popular language as 
nearly equivalent, to ‘homo,’ and in this sense were applied to 

1 Cf. Cic. de Off. i. cc. 30, 32. The equivalent of ‘persona’ in the insti- 

tutes of Theophilus is npoaamoy. 

s Dig. iv. 5. 4. 3 i. 16. 

4 iii. 17; cf. ii. J4. * Servos quasi nec personam habentes/ Nov. Theod. 

tit. 44. ‘ Servos qui personam legibus non habebant.* Cassiodor. Var. vi. 8. 

O 8oGAos irapd rots yd ficus d-npdaojttds cart, rovTtartv ovbi Ioku £ijv fj a ire 0 at. 

Theodor. Henn. vii. 6. 
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slaves as well as to freemen 1 2 3 . Many writers have supposed that r»i.\r. vm, 
Homan law recognised, besides the k tria capita ’ which they 
distinguish as ‘status eiviles.' innumerahle varieties of status, 
depending upon a»*c, health and similar circumstances, wliich 
they describe as ‘status naturales.’ This view finds now little 
favour*; but the modern employment of the term ‘status’ 
in this flexible sense, apart from any supposed authority for 
it in the law of Home, is both common and convenient. It is 
true to say that ‘ unus homo plures sustinet personas,' i. c 
one individual may be clothed with different kinds of le«*nl 
capacities ;s . A natural person is therefore well defined as 
‘homo cum statu suo consideratus V 

A natural poison must combine the followin'* character- ( !mrmi,n 

. .. is Lies of. 

istlcs : — 

(i) He must be a living human bein'*: i.e. (n) lie must 
be no monster \ {*>) lie must be born alive ( c/’/vov) 0 , though 

not necessarily capable of continued existence (nVff//#) 7 . Hut. 
for certain purposes existence begins before birth. 4 * * Uui 
in utero est perinde ac si in rebus humanis esset eustoditur, 

<jUoti(?ns do comrnodis ipsius partus <{uaeritur,’ says Pa ulus H . 

So Hlackstone: ‘An infant in ventre m mere is supposed to 
be l*>rn for many purposes. it- is capable of havin'* a legacy, 
or a surrender of a copyhold estate made to it. It may have 
an estate assigned to it : and it is enabled to have an estate 

1 <’f. < *ic*. (It- OH. i. 30-34; De Orat. i:. 24 ; Oai. 1 11st. i. 9 ; Dig. iv. 5. 3, 

1. 17. 22. 

2 Cf. Savigny, System, ii. Append. p. 445 ; Baron, Pandcktcn, § 2 6. 

3 ‘Trea persona* mi us nuHtineo.’ Cic. « 1 «* Orat. i. 40. 

* ‘ .Status * ia defined by Heinecciua a* ‘qualita* cuius rati one homines 
direreo jure utuntur,’ Kecit. i. tit. 3; and 1 persona ’ by Muhlenbrueh as 
‘potestaa iurix, give faeultas, ft iurium exereendorum et nfficiurum subeun- 
doruia, hominibus iure accommodata et quasi imposita.’ Doct. Band. ii. 1. 

Cf. Austin, Lect. xl, xli. 

1 Dig. i. 5. 14, 1 . 16 . 3H ; Cod. vi. 29. 3; Co. Lilt. 7 b, 29 b. 

e Dig. 1 . 16. 1 29. 

7 Dig. xxv. 4. 1, ]. i6. 129; but by the Code Civil, art. 725, ‘l’enfant qui 
n’eflt pan ne viable ’ is incapable of succession. 

* Dig. i. 5. 7. A ‘curator ventria ’ might be appointed to look after its 
interests. Dig. 37. 9. 
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vm. limited to its use, and to take afterwards by such limitation 
as if it were then actually horn 1 . 1 (c) On the other hand, 
he must. not. have ceased to live. He need not be rational. 

(2) lie must he recognised by the State as a person ; so 
must not be a slave in the absolute control of his master, 
a ‘caput lupinum,* or otherwise civilly dead, as was in 
Knglisii law a man who was banished, or abjured the realm, 
or who ‘entered into religion ’ as a professed monk, when, 
says Hlaekslone. ‘ ho might. like other dying; men, make 
his testament and executors; or, if he made none, the 
ordinary might grant administration to his next of kin, as 
if he were actually dead intestate*. 

Any individual combining’ these two characteristics is a 
•person/ i. e. is capable of rights and liable to duties. He 
may otherwise be said to sustain a personality and the same 
man may sustain different personalities, as an actor may play 
in several ma>k^. 

The various degrees in which individuals who are per- 
sons at all are capable of rights or liable to duties, are 
determined by eireuiuManccs to which dillerent. consequences 

1 1 Comm. 130. I’»n llif Code Civil, art. t^ob, *p.ur etre capable tie 
reeevoir riitre-\ it's, il soffit d'etre o»u«;ti nu moment tit* la <loMati .ii; pour etre 
capable de roervoir par testament , il sulli t d'etre comyi a IYpoipic du detv> 
tin testate nr. * 1 W the lYtis.-'mi Lamlneht, l’t. i. \ol. i. § 10, ‘the general 

rights of humanity ’ attach to a ehihl from the moment of conception. Mr. 
Justice Holmes has kindly ealled my attention to a case in which an action 
was unsuccessfully brought by th<‘ administrator t>f a foetus for the injury to 
the mother which hail caused its premature hirtli and almost simultaneous 
death. Oietrich r. Northampton, 13S Mass, 14, S. C. 52 Am. Kep. 243. Cl'. 
Walker r. tit. N. lly. of Ireland, 2S L. II. Ir. btj, and an article oil ‘Unborn 
children and their rights,* in 2b Am. Law Keview , iStj2\ p. 50. 

* 1 Comm. 132. * Cum scmel ijuis se rcinrioni eontulerit renuntiat omnibus 

quae sceuli sunt.’ llracton, 421 b; cf. C \>. Litt. 132 a. Homan law declared 
certain persons, e. o. ‘ deportati.’ to bo ' mortuorum loco,’ Ibg. xxxvii. 4. 1. S, 
but it tlitl not include anion.; them monks and nuns. Coil. i. 3. 3b. 1, nor did it 
employ the technical term * mors eivilis.’ The conception of * mort civile,’ as 
a result of conviction, was carried to ^reat lengths in France, where it was 
e. £. applied to the emigres in 1792, Merlin, Repertoire, s. v., but the articles 
of the Code Civil dealing witii this subject, 22-33, Lave been sui>erseded by 
the law of 31 May, 1S34, by which ‘la mort civile est abolie.’ ‘ Der 
biir^erliclie Tod ’ is little heard of in Germany. 
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have been attached by different systems of law. There are ciwr. vm. 
different- grades of personality, and these de]>end uj)on the 
freedom, the maturity, the sex, the sanity, the citizenship, 
and so forth, of the individual 1 . As to freedom. for instance, 
a serf, not absolutely at the disposal of his master, mii^hf be 
said to have a personality, though a limited one. As to 
maturity, distinctions have been drawn depending sometimes 
on physical development, sometimes on the fulness of the 
reasoning j>owers. 

ii. ‘Artificial/ ‘conventional/ or ‘juristic’ persons, are such AititCi.ii 
groups of human beings or masses of property as art* in the' 
eye of the law capable of rights and liabilities, in other words 
to which the law yives a status*. 

Such groups are treated as bciinr persons, or as sustaining 
t he ma-k of personality . 

1 lu*v are oi two kinds — spurn* -*i 

(ij ■ I'niversitates personarum ' ; such as, the State itself; 
departments or pari -lies ; collegia : churches. 

(2) * l iii\er>itato- boimrum ’ ; such as, funds left, to 1 pious 
uses’ without a trustee; a hereditas ladore ‘aditio,’ wiiieh 
•personae vice fun^itur, sieut maneijiium of decuria, et so- 
cietas/ i>o tin* e-tate of an inte<tate before adminisl ration : 
the estate of a Bankrupt . 

Such juristic, or artificial, persons come into bcin** when — It^juis-in- 

(1) Tlicre exists a <*roup of persons, or mass of property, as 
the case may be. and 

(2) Tin* law "ives to the "roup or mass in question the 
character of a person. ‘Neque societas noque collegium, neipic 
huiusniodi corpus passim omnibus habere oonceditur: narn 
et le^ibus et serial us consultis et principalibus rescripts ea 
res cocrcctur V This may occur hy means of either — 

1 Cf. infra, c. xiv. 

2 * Die jurktische Fer^.n i-a tin erlauhter, Lleiln.-nder Zweck, welchem, kraft 
Uechtrffiction zwar nicht die \olIe Kcrhtsfahigkeil, aher (Inch, die VumidgenB- 
fakigkeit zukoiurut/ Laron, Pandekten, § 30 ; v. infra, cli. xiv. 

3 Dig. iii. 4. 1 ; cf. xlviL j;. 3. There is much difference of opinion as to 
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(a) A general rule, applicable wherever its conditions are 
satisfied, e. g. ‘the Companies Act, 1862/ 

(b) A special act of sovereign power, e.g. an incorporating 
statute, or charter. 

A ‘ uni versiias bononun ’ comes to an end in ways too 
numerous to specify ; a 4 universitas person arum 5 comes to 
an end — 

(1) Hy failure of its component parts. 4 Sed si universitas 
ad maim redif, magis admit titur posse eum con venire et 
eonveniri ; eum ius omnium in mium reeiderit, et stet nomen 
universitat.is V The number of individuals who must neces- 
sarily he members of a ‘universitas personarum ’ is often 
defined l>y the instrument creating it-. 

(2) In consequence of judicial ])roeeedings, initiated by 
one of the corporators, or otherwise, as in the winding up 
of a Company. 

( ]) II v forfeiture of privileges, as was alleged in the case 
of the revocation of the charter of the city of London by 
Charles II. 

(4) Hv a surrender of its charter, such as took place in the 
ease of the London College of Advocates in pursuance of 
20 and 21 Viet. e. 77, s. 117. 

11 . A ‘Thing’ is the Object- of a Right ; i.e. is whatever i> 
treated by the law as the object over which one person exer- 
cises a right, and with reference to which another person lies 
under a duty “. 

Of ‘Things/ in this sense, there are two kinds: — 

(1) Material objects, i.e. physical tilings, ‘res corporales/ 
such as a house, a tree, a stone, a horse, or a slave. 

(2) Intellectual objects, artificial things, * res incorporates,’ 

tla* neope of this rule v>f Roman law. Its stringency was undoubtedly much 
relaxed by the mediaeval civilians and canonist*. V. infra, c. xiv. 

1 Pig. Hi. 4. 7. 

3 ‘ Saehe,’ in this its widest sense, is defined as 1 dasjeni^e was in sich 
einheitlich ist, uud einen bestimmten Vermbgenswerth hat. 1 .Baron, Pand. 
§ o7 ; ns ‘ alios was bios gcgenstandliche lJedeutung im Rechte hat. 1 Arndts, 
Pand. § 48. 
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‘ Rechtsgesammtheiten/ such as a patent, a trademark, a 
copyright, an easement, a hereditas, a bankrupt’s estate, a 
universitas ; i. e. groups of advantages whieh for shortness 
are treated by the law as if they were material objects. 

£0 that, just as we have seen that what the law means by 
a ‘ Person' is the Subject of a Right or Putv, irrespectively 
of the subject being, as is more frequently the ease, or not 
being, a human individual; so a ‘Tiling' is what the law 
regards as the Object of Rights and Duties, irrespectively of 
that object being, as it usually is, a material object. 

Thi< artificial use of the term 4 Thing ’ is not peculiar to 
legal science, but was in fact borrowed by it, from speculate ve 
philosophy. Cicero, talking of ‘ res ’ in the sense of objects 
of thought, says that they are divisible into 4 eae quae sunt/ 
and ‘eae <jime intclliguntur " ; and he happens to mention, as 
instance* of tin* latter, 4 iisiieapio, ”vns, tutela 1 .’ In Juris- 
prudence the double use of the term is at least, as old as (iaius. 

* Quaednm prneterea res/ he say/-', ‘ eorporales sunt, quncdam 
ineorpnrales . . . quae tangi possunt . . . quae in iure eonsistunt. ’ ; 
and is carried by him, and by the Roman writers generally, to 
perhaps excessive lengths, when they extend this fictitious 
class so far as to embrace even 4 obligat ions,’ i.(». mere claims 
that one man lias to control the acts of another. 

It is no doubt convenient for the purposes of our science 
to include among ‘ Things,’ not only physical objects, but 
also certain groups of rights, which, for purposes of transfer 
and otherwise, are occasionally t reated as if they were physical 
objects. The fiction by which patents, bankrupts* estates, or 
easements are regarded as ‘Things/ is indeed not only harm- 
less but almost indispensable. 

The theory of this topic, as worked out by the Roman 
lawyers, and more fully developed in modern times, especially 
in Germany, is by no means free from difficulty, owing to 


1 Toj». c. 5. Cf. ‘ itn, <juo<l fiit incorporate, appreherxdi manu non po8K<\’ 

Quintil. v. 10. 2 Inst. ii. 2. 


CHAr. VIII. 


I >crivutioii 
of the dis 
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considerable variations in the use of terms, but may be stated 
as follows : — 

c Tiling ’ (Hes, Din^, Chose) is a term which, besides its 
proper meaning, has also an analogical application. In juris- 
prudence this analogical use is kept within due bounds. Legal 
science recognises ‘ Things ’ (Dinge) only so far as they are 
capable of standing in relation to the human Will (‘Sachen,’ 
in the widest sense* of that term). Such things are either 
physical or artificial. 

i. A Physical thing, ‘res eorporalis/ (Sache in the narrower, 
and proper, sense of the term ] ), is sometimes defined as ‘ a 
locally limited portion of volitionless Nat lire 2 ’: perhaps better 
as ‘a permanent (eternal cause of sensations/ 

The full meaning of any such definition is of course a 
question not of Jurisprudence but of Metaphysics. The jurist 
need not go further than to lay down that a physical thing is 
something which is perceptible by the external organs of sense, 
and is capable of being so perceived again and again. By the 
latter characteristic it is distinguished from an ‘Event/ which, 
as a cause of sensation, is transient. As Austin says : ‘ The 
import of the expression “ jurmnnenf sensible object’’ is, I 
think, this; if denotes an object- which is perceptible repeatedly * 
and which is considered, by those who repeatedly perceive it, 
as being (on those several occasions) one and the same 
object. Thus the horse or the house of to-day is the horse or 
house of yesterday ; in spite of the intervening changes 
which its appearance may have undergone V 

1 This term is said to be strictly applicable only to corporeal things, and 
accordingly is so defined in the draft Civil Code for Germany, § 77S. 

5 ‘ Kin raumlieh begrenztes Stuck der willenlosen ^nler als willenlus 
fmgirtcn^ Natur.’ Huron, I’andckten, § 37. Cf. ‘Kin Stuck der nickt mit 
Yermmft hegahten Ausscnwelt.' Wiudscheid, 1 ‘and. i. § 40. * Kin deui 

mensclilichcn Willcn zugiingliches, und seiner Herrschaft unterwerfbares, 
Stuck der sinnlichcn Ausseuwelt, welches dergestalt ritumlick begrenzt ist, 
class es von seiner Cmgebung dauernd uuterschieden werden katui.’ Kuntze, 
Oursus, i. § 357. Cf. Savigny, Obligationenrccht, i. p. 305. Austin, Juris- 
prudence, ii. p. 20. 

a Austin, loc. fit., p. 21. 
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This rough definition of a Tiling, which indeed is little ciur. vnr. 
more than a somewhat precise statement of wluit is popularly 
meant by the term, is, as we have stated, generally sullieient 
for the purposes of Jurisprudence. It may however he re- 
marked that even lawyers are occasionally called upon to 
consider more minutely in what the identity of a tiling 
consists 1 . 

The Romans were content to describe * res corporales ' as 
1 <|iiae tangi po>sunt,' giving as instances, a plot, of ground, 
a slave, a coat 

Of such things there arc three kinds 1 , or rather such things 
occur under three conditions: 

(i) A simple thing ‘quod emit inet ur un<* spiritir 1 , et (i niece 
)ji'U)uirui\ id <‘si unitum, vocatur ’; e.g. a slave, a. beam, a 
stone \ 

(:t A compound thing, * < ju< •<! e\ cont ingentibus, hoc est 
pluribus inter se eohaerent ibus, constat. quod <rrn//ipitVor, 
id est niiiiiexuin. \ocatur’; as a house, a ship, a box' 1 : later 
described as ‘ universitas rerum onhaerentium,’ ‘ ISachcinheit.’ 

1 lit* compound thing may be dillercnt. from its parks, as is 
a house, or may be a mere aggregate of them, as is a bar of 
silver. 

(3> An aggregate of distinct things (conceived of as a whole, 

'quod ex distant ibus constat, ut eoipora plurn non solufa sod 
uni nomini subiecta 1 ; as a people, a regiment, a flock 7 ; 
described by modern writers as a ‘ universitas fact i ,* ‘univer- 
sitas homiriis,’ 4 Sachgesanmitlieit V Such a whole may con- 
tinue to subsist, though all its parts are changed. 

1 Set e. g. Pmcklev r. Cr os.-, 3 i'». and S. |i. sb6. 

* lust. Inst., ii. 2. 3 I Mg. xli. 3. 30. 

* Cf. 4 t<>tn statua uno spiritu oonCiietur,’ Di^. vi. 23. 5. 

1 The terms jjvw/iii'ov and ov ure borrowed from the Stoic philo- 

sophy. 

' ( f. Dig. vi. 1. 23. 5. 

Cf. Dig. ii. 20. 1*. I. 1 Est euim gregis nnurn corpus ex distantibus 
eapitibus.’ 

* It is disputed whether a whole of this sort is the object of a right. This 
Diking. Inn. p. 31, denies. WindacheiJ, Pand. i. § 137, would allow' it in the 
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ii. Intellectual, or artificial, things, ‘ bios gedachte Dinge,’ 

‘ Res incorporales,’ ‘ quae tangi non possunt/ ‘ quae in iure 
consistunt. as a usufruct, a hereditas, a dos, a peculium, an 
obligation ; where the ‘ ipsum ius ’ is incorporeal, though it 
often relates to corporeal objects 1 . This class might of course 
include all Rights 2 , though as a matter of fact the Roman 
lawyers abstain from treating under it of ‘dominium 3 .’ 
German writers express the idea by the term ‘Rechtsgesammt- 
heit.’ It will be observed that some ‘things 5 of this class are 
aggregates of duties as well as of rights; e. g. a hereditas 
which imposes on the heir liabilities as well as profit ; and 
that modern civilisation has added to the class those groups 
of rights known as ‘copy right,’ ‘patent right,’ and the like, 
and collectively described as ‘ intellectual property 5 ; of which 
more hereafter. 

‘Things 5 are further classified, in accordance with the dif- 
ferent ways in which they are subservient- to persons, under 
various heads, of which the following are the more impor- 
tant. 

(i) Things divisible and indivisible. 

When a simple thing is capable of physical division, its 
parts, from the moment when they are distributed (which does 
not imply actual severance), are held j>ro w, each thereupon 

case of a natural aggregate, such as a Hook, but not of an artificial aggregate, 
hucIi as ‘ tlm tackle of r ship,’ citing 1 >ilT. vi. i. j. § l ; hut mentions a case 
recently decided in which ‘ the properties of a theatre ’ were recognised 
fts a whole, so that a mortgage of them included after-acquired properties. 
SeuiVert, Arehiv, xv. § 1S7. 

1 lust. Inst. ii. 2. Cf. 4 Rei appellatione et causae et iura continentur,’ 
Big. 1 . 16. g'3; ‘Hereditas ctiam sine ull«> corpore iuris intellectum hahet,’ 
Big. v. 3. 50; ‘ Hereditas imis nomen est,’ Big. 1 . 16. 17S. 

* So that h Light might he the object of a Right ; in other words, might he 
one of the four terms into which, as we have shown, a Right may be analysed. 
This use of language, though convenient by way of a short description of 
certain groups of rights, such as a copyright, or of masses of mingled rights 
and duties, such as a * hereditas,* seems less necessary in the ca<e of simple 
obligations. This feeling finds expression in the rule, formerly prevalent in 
Kuglish law, that ‘ a cho>t in action is not assignable.’ 

3 t’f. Baron, Band. § 37 ; Whehter, Pand. § 59. 
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becoming a new whole. ‘ Quod pro diviso nostrum est id non chap. vm. 
partem sod totum esse 1 ;’ so eaeh share of an estate ‘non est 
pars* fundi sod fundus -/ As a general rule, a thing* is juris- 
ticullv thus divisible which can be divided without destroying 
its essence or impairing its value :l . Some things, though 
physically divisible, are jurist ically indivisible, because by 
division the character of their parts is entirely ('hanged, 
e.g. a picture, an animal, a house. The thing may however 
abn In* divided into merely ideal parts of a whole, whieh is 
held jim a> in tin* ease id’ joint owners of a slave*, or 

the several joint tenants of an estate, eaeh of whom is seised 
in it /"'/* nn/ cf j,rr (mif. Compound things are suseeptihle of 
division in this manner only \ ‘ Corpora ex distantihus oor- 

poribus. a Hook of sheep, though only intellectual wholes, 
have phydcal parts. The parts of a ‘res ineorporalis/ such as 
a bankrupts estate*, which is itself a merely intellectual 
entity, are intellectual nbo. 

(-) lies mobile', immobiles. Moveable, as furniture or cattle, Moveable, 
and immoveable, as land or bouses. No distinction is more 
generally accepted or more far-reaching in its consequences. 

It is perhaps hardly necessary to remark that this distinction 
does not- exactly correspond to that between ‘real’ and 
k personal ’ property. which is a result of feudal ideas, surviving 
only in the law of Kngland r \ 

(d) ‘ lies in eommereio.' ‘in patrimonio nostro,’ ‘in bonis/ lnoommor- 

cio, extr.i 

1 1^.1.16.25,51. M>ig. viii.^. 6 , 5 

1 l»ig. xx.v. i. 2C § .\ Cf Saxignv, ^ M iligut i. «nc.- Kir* vli t. , i. p. 305. H 

4 Opinions dilb r as to the nature of pnrtrs pm indirim. K. j». Rocking, 

Infit. ji. 3®- li LU tliiit they are parts of the Right. \\ indseheid, Rand. i. 

§ J42, and Laron, i and. § ,-pj, that they arc parts, though only in tel* 
lectual parts, of tin Thing itself. 

5 Gn the derivation -f thin distinction from Uracton’H division of actions 
into * in mu’ and * in per-onam ’ in a s»nse other than that of Roman law,, 

.-et* an article by Mr. 1 . • W illiarnx, 4 L. (>. II. ^4. Still more arbitrary was 
the long obsolete distinction l>etweeu ‘res mancipi’ and ‘nec mancipi.’ Sir 
II Maine points out that the Roman distinction between moveable and im- 
moveable things was relatively modem : an attempt to abandon the old histori- 
cal claa&itications, and to classify objects of enjoyment according to their actual 
nature. Early Law and Custom, ch. x. 
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ohai\ viii. and f res extra commercium,’ ‘ extra patrimomum/ ‘nullius 
in bonis/ i. c. things which are. and which are not, capable of 
private ownership. Of the latter, some things, like the air, 
are incapable of appropriation : others are both owned, and 
exclusively used, by the State and its functionaries, and are 
then said to be ‘in patrimonio populi’; as are, for instance, 
palaces and ships of war. Others, though owned by the State, 
are at the disposal of the community, as are parks and roads. 
Others again are set apart for religious purposes. 

Principal, (4) Things principal, accessory. 

* l<( Ksurv (r) lUs (mac usu consumuntur, non eonsumuntur. 

«>»• not, by (6) lies fungibiles, non fungibiles. ‘ Fungible things,’ ‘quae 

Fungible ,n, dna vice fnnguntur,' are those one sj)eeimen of which is 

non-fun- *is good as another, as is the ease with half-crowns, or pounds 
of rice of the same quality. Horses, slaves, and so forth, are 
non-fungihle things, because they diller individually in value 
and cannot he exchanged indillerenlh oik* for another 1 . 

111. ‘ Facts ’ (Thatsaehen, Fails), which have* heen inade- 
quately defined a> ‘transient causes of sensation,’ are either 
4 Fvent.s ’ or ‘ Acts.’ 

j. ‘ Fvcnts’ ( Frcignisse, zufiilligv t mstando, Zufall, Casus, 
Kveneineiits) may be either movements of external nature, 
such as a landslip, the increase of a iloek of sheep, the death 
of a relative, or an accidental lire ; or may be acts of a human 
being other than the human being whose rights or duties 
are under consideration. 

Lapse of time and change of place are among the events 
which are most productive of legal consequences \ 

Acts. 2. ‘Acts’ (Ilandlungen, Aetes), in the widest sense of the 

term, are movements of the will. More determinations of 

1 On the application of this distinction in the contracts * locatio-conductio ’ 
and * depositum,’ see l>ig. xix. 2. 31. 

* JSaviguv, System, iii. p. 297 ; Windscheid, Paud. i. p. 291. Stat. 43 and 
44 Viet. c. 9, was passed * to remove doubts as to the meaning of expressions 
relative to Time in Acts of Parliament and other legal instruments.' 
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the will are ‘ inward acts.’ Determinations of the will wliieh chap. vm. 
produce an ellect upon the world of sense are ‘outward acts.’ 

‘ The inner sta^o of an Act/ says a recent writer. * ends with 
the determination ( Entseliluss), to which it is guided by n 
final cause (Zweck). The nuter stai^v (die That) is the real- 
isation of the former in the external world hv the help of 
natural laws, such as gravity 1 / Jurisprudence is concerned 
only with outward acts 2 3 4 5 . An ‘Act ’ may therefore hi* defined, 
for the purposes of the science, as ‘a determination of will, 
producing an ellect in the sensible world V The* effect, may 
he negative, in which case the Act is properly described as 
a ‘ f orbearance.’ 

The essential elements of such an Act are three, viz. an R-wntinD 

. . . . of 1111 jirl 

exertion of t he u ill. an accompany iw'j; state ol consciousness, 
a manifestation of the w ill. 

I. Any diseiis-ion on the nature of the faculty of will and Will, 
the mode of its exercise would here be out of place. \\ c 
may accept as ^uflieient for our purpose the definition of 
an act of will as. * the psychical cause by which the motor 
nerves are immediately stimulated or as, ‘that, inward 
state which, as experience informs us, is always succeeded by 
motion while the hotly is in its normal condition,’ c.«j. is not, 
paralysed 

If a movement is caused by physical compulsion, 1 vis Vi.«. 
absoluta,’ as when the hand of a person is forcibly guided 
in making a signature, there is no act., since will is absent. 


1 Iherini:, Der Zwerk im Kceht. i. p. 32. 

8 ‘ Net* consilium L:i?»uisH«.* m«r*-at, ii i -»i et factum Hoeutum fuerit.’ ])i^. 

L ir >> 53* 

3 The ‘EnUchhus deh Willem*’ j^us the ‘ Aouhbc ruin' <1 ok Widen* 1 i» ‘That.,’ 
which may he ».f omi**i-,n <>r <*f r.,mmi.“si<,n. ‘ I)ie That is t uberhaupt <be 
hervur^ebraehte Yeranderun_r r.nd Ilestimmun;' des I »;tHoyn<:. Zur Hand* 
Jun^ a her h<»rt uur dasjeniee wan von tier That im EntHchluM>-e lie^t, odor 
im He wuret.se in \v:ir, was somit der Wiile aid daw Heini^e anurkennL.’ lle^el, 
Fmpade'jtik, Einl. § fj. 

4 Zitelmann, Irrthuiii,p. 3O. 

5 Sir J. F. Stephen, General View of the Criminal Law, p. 76 . 
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CHAP. VIII. 
M etua. 


( oUNcioUW- 

ness. 


Intention. 

1 >egret*K of. 


But the will itself, being amenable to motives, may be 
coerced by threats, ‘ metus/ ‘ vis compulsiva/ 4 duress per 
minas.’ Here there is indeed an act, but one which produces 
none or few of the legal consequences which it would have 
produced had it been the result of free volition. ‘ If/ says 
Paul us, ‘I have accepted an inheritance under the influence 
of fear, I am of opinion that I become heir, because, although 
if 1 had been free 1 should have refused, yet I did consent, 
though under compulsion (coact us volui). But the praetor 
will give me relief 1 .’ So in English law, a contract or will 
obtained by ‘undue influence ’ will be set aside, and a wife 
who commits certain crimes in the presence of her husband, 
will bo presumed to have acted under his coercion, and will 
t herefore be excused from punishment. 

A merely juristic person is obviously incapable of willing, 
unless by a representative, or by a majority of its members. 

2. The moral phenomena of an exertion of will are neces- 
sarily accompanied by intellectual phenomena. The only 
immediate result of a volition is a muscular movement on 
the part, of the person willing, but. certain further results 
are also always present to his mind, as likely to follow the 
muscular movement which alone he can directly control. 
Those among them to the attainment of which the act is 
directed are said to be ‘ intended/ and wrongful acts done 
with intention, arc in English law often said to be done 
4 maliciously V 

Such a state of consciousness may be possessed in very 
different degrees by different classes of persons, and at 
different times. It is wholly absent in a 4 lunatic, ’ 4 furiosi 
nulla voluntas est :5 ; ’ in an infant under years of discretion, 

1 Dig. iv. 3. 2i. 

J * Actual malice * in proved by evidence throwing light upon the state of 
mind with which an act is done, but malice is often presumed from the char* 
acter of the act complained of, e. g. from the untruth of a defamatory state* 
meat, or from a prosecution without reasonable cause. In such cases the state 
of mind of the wrong-doer is immaterial to his guilt. 

9 Dig. xli\. 7. 1 ; 1 . 17. 5 et 40. 
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‘census nullus infantis accipiondi jwssessionem V It is im- chap. vm. 
j»i*rfectl v ] assessed by ‘ ini j mitres,' although * in fantin mniores’: 
by women, according to older systems of law ; l>y decreed 
prodigals. and by minors. In some of these eases the defect 
of an understanding will is supplied by a provision of law, 

Mich ns ‘tutela.’ 

Intelligence may also be temporarily suspended by drunken- Ignorance, 
ness or sleep: and it may be misled by ‘error,’ i. e. ignorance 
or mistake A distinction is usually drawn between igno- 
rance of law and of fact. An act. may be excusable or even of fart, 
rcseissible when done in ignorance of a state of facts, while 
its consequences cannot, be avoided by showing* that it was 
done in ignorance of the law. ‘ lunula est, juris ignornntinm 
euique noeere so, says Paultis, * If out* knows that lie is heir of Inw. 
under a will, but dors not know that the praetor will give 
“ bonorum possesMo " to an heir, t ime runs against him, be<*ause 
lit* is mistaken in bi< law 4 .’ And so it was held by Lord 
Kllonborough, that a captain of a kind's ship who had ]»aid 
over to his admiral, according to a usi^e in the navy, one 
third of the freight received by him for bringing home 
treasure upon the public service, could not recover the 
payment u]»on discovering that, then* was no law compelling 
him to make it r \ Persons have even been convicted of what, 
became an offence only under an Act of Parliament passed 
subsequently to the fact ; in accordance with the rule, since 
altered, t hut the operation of an Act of Parliament, in the 
absence of express provision, relates to the first day of the 
session in which it was passed fl . The very artificial reason 

1 1%. ill. 2. 

u ‘ 1 >er Irrthum i«t unrichti^e oder rnan^elnde VointcUmi^.’ Zitelmann, 

V .V 7 - 

: Iii^. xxii. 6. 9. Lord Kin^ in LariHdowne r. IjaiiHdownc, Moneley, 

364, ifi reported to have Haul that the maxirn means that ignorance cannot lie 
] .leaded in excuse of crimes, but that it d<*;H not hold in Civil cuhch. But thin 
is certainly not law. 

* I>i£. xxii. 6. 1. 1 Brisbane r. l)acre«, 5 Taunt. 143. 

' Attorney-General r. Banter, 6 Bro. I*. C. 4^9 ; Latless r. HolrneH, 4 T. R. 

660; R. r. Thurston, 1 Lev. 91. Gf. U. r. Bailey, Ru.sk. and Ry. Cr. (’a. 1. 
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our. viii. alleged in the Digest for the inexcusability of ignorance of 
law is that ‘ law both can and should be limited in extent 1 ; ’ 
and so Blackstonc says, that ‘ every person of discretion, not 
only may, but is bound and presumed to know the law/ The 
true reason is no doubt, as Austin points out, that ‘if igno- 
rance of law were admitted as a ground of exemption, the 
courts would be involved in questions which it were scarcely 
possible to solve, and which would render the administration 
of justice next to impracticable/ It would be necessary for 
the Court to ascertain, first, whether the party was ignorant of 
the law at the time of the alleged wrong, and if so, secondly, 
was his ignorance of the law inevitable, or had he been pre- 
viously placed in such a position that, he might have known 
the law, if he had duly tried. Both of these questions are 
next to insoluble. ‘Whether the party wore really ignorant 
of the law, and was so ignorant of the law that lie had no 
surmise of its provisions, could scarcely be determined by any 
evidence aeeessibfe to others, and for the purpose of discover- 
ing the cause of his ignorance (it* reality being ascertained) 
it wore ineimibent upon the tribunal to unravel his previous 
history, and to search his whole life for the (dements of a just 
solution 1 ’/ The stringency of the rule was in Roman law 
modified by exceptions in favour of certain classes of persons 
‘ quibus permissum est ius ignorare/ Such were women, 
soldiers, and persons under the age of twenty-five, unless 
they had good legal advice within reach 3 . 

1 1%. xxii. 6. 2. 

.1 iiri'-prudcnoe, ii. p. 171. So Lord Ellenbornugli : ‘There is no saying 
to what extent the excuse of ignorance might not be earned.’ 1’ilbie r. 
Lumlev, 2 hast. 472. As against Austin’s view, Mr. Justice Holjues 
maintains that ‘every one must feel that ignorance of the law could never 
be admitted as an excuse, even if the fact could be proved by >.ight and 
hearing in every ease, and thinks the true explanation of the rule to be the 
same as that which accounts for the law's indifference to a man’s particular 
temperament and faculties. The Common Law, p. 48. For an argument 
by Mr. Melville M. Rigelow in favour of extending the s m England) very 
rudimentary doctrine of equitable relief for mistake of law, see 1 Law 
Quarterly Review, j». 298. 

* Dig. xxii. 6. 9. 
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Results may also follow from acts without being intended. ciiai\ viii. 
Such results, if the person acting had no means of foreseeing Cluuu.v. 
them, are ascribed to ‘chance/ and no responsibility attaches 
to him in respect of them l . If they are such as he might, 
have foreseen had he taken more pains to inform his mind 
before coming to a decision, they are attributed to his ‘neg- 
ligence.’ 

This term, like its Latin equivalent- ‘culpa/ has been used 

gencc 

to indicate a state of mind, the description of which has 
tasked the ingenuity of many generations of commentators. 

It covers all those shades of inadvertence, resulting in injury 
to others, which range between deliberate intention dolus’), 
on the one hand % and total absence of responsible con- 
sciousness, on the other**. 


1 * Impunitus est «pii sine culpa ct « 1 « - 1 * » mat" ensu ipiodum damnum com- 
iiiittit.’ (Jaius, iii. 211. Sir K. Pollock, Torts, j»|». 1 2 i 13s, shews that while 
the English decisions for and against nmnr liability for the accidental conse- 
quences of an act arc evenly balamvd, the view prevalent in the H idled 

Slates is in full accordance with that of tic- Roman lawyers. So it, was held 
l»y the Supreme ( hurt that 1 no one is responsible /< »r injuries rc-udting from 
unavoidable accident, whilst engaged in a lawful huHim-ss/ Tlie N itro glyco- 
ririe Case, 1 5 Wallace, 524. 

2 * ( nlpa ’ in th(‘ wide-l -ense imd tided ‘ dolus ’ ; and a high decree of £ culpa ’ 
is said to resemble, and even to be, ‘dolus.* Cf. I>ig. xi. 6. 1. 1 ; xvii. J. 2 <j ; 
xlv ii. 4. i ; 1. i(>. lift. 

According t » A w»t:n, ‘ negligence i.- the inadvertent omission to net an 
one ought, ‘ heedle— 01* * i.t the inadvertent act ng an one ought not, while 
‘rashness,* * t< merity.* or ‘ foolhardinc». n ’ is tie- a -ting a-, one ought not, 
adverting t<* tin- e-.n-o-tj .cnee* w iti«-l» may follow from the net, Imt assuming, 
upon in»ufh( i» nt r» flection, that tics#- ron-equ# necs u ill not follow in the 
particular instance, Tun-, 1 take up a rifle and shoot A Ii. This act may he 
n>. eompanird hy very dith-p nt mental conditions. I may pen A I J, point the 
rifle at h»m and expect him to fail dead if I fire. Here I ‘intend ’ his death. 
Or I may he firing at a tat get, and omit t » n#ak< the signal which would have 
prevented All from pa-*-ing behind it and receiving mv hidh-t. Here the 
d* ath is due to my ‘ negligence.’ Or I may fire without thinking of the 
likelihood of any on#* pacing that way. The death is then due to my 
‘ Leodlesphesb.* Or, it may ur to m# that home one may pass hy, hut 
I may think the chance *0 slight that it inay he disregarded. The death 
of AH i' here the re-ult of luy ‘ rashne.-n.’ These diminutions are interesting, 
hut do not appear to he adopted in any sy.-tem of positive law. See Austin's 
Lectures, ii. p 107, ; Lentham, Pr. Morals and Legisl. c. ix. 

H 
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CHAP. VIII. 

ismeaflured 
bv an 
objective 
standard ; 


uhich is 
usually nn 
ideal one. 


The stale of mind of the doer of an act is often the subject 
of legal enquiry with a view to ascertaining whether it ex- 
hibits the phenomena of ‘intention V From the nature of the 
case, a similar enquiry can hardly be undertaken with a view 
to detecting the psychological phenomena of ‘ negligence.’ 
Lawyers have therefore long been content, in enquiring into 
the alleged negligence of a given individual, to confine 
themselves to ascertaining whether or no his acts conform 
to an external standard of carefulness. Two such standards 
were employed by the Homan lawyers to measure that 
‘ diligentin ’ the failure to attain which they called * culpa.’ 

In some cases they measured due diligence by the amount 
of care which the person whose* conduct was calk'd in question 
was wont to shew in the management of his own affairs, 
‘ quantum in suis rebus adhibere solct.’ Conduct falling short 
of this is described by modern civilians as ‘ culpa in concrete.’ 
lhit a far more important measure of * diligent ia ’ is afforded 
by the care which would he exercised under the circumstances 
by the average good citizen, conduct falling short of which is 
the so-called ‘culpa in abstract of This abstract, or ideal, 
objective test is that which is applied in modern codes and 
is stated with growing clearness in the decisions of English 
and American Courts. So it was laid down by Tindal C. .h, 
as early as jN} 7, that ‘the care taken by a prudent man 
has always been the rule laid down : and as to the supposed 
difficulty of applying it, a jury lias always been able to say 
whether, taking that rule as their guide, there has been 
negligence on the occasion in question. Instead of saying 
that the liability for negligence should he co-cxtensive 
with the judgment of each individual, which would be 
as variable as the length of the foot of each individual, 
we ought rather to adhere to the rule which requires 
in all eases a regard to caution such as a man of ordinarv 

1 E. g. to establish the cancellation of a will, actual malice in libel, or the 
1 animus furamli.’ Hut see Holmes, Common Law, p. 138. 



NEGLIGENCE. 


99 


prudence would observe 1 .’ Actionable negligence has chat. vm. 
been well described as ‘ the omission to do somethin# 
which a reasonable man would do, or the doing* of somethin# 
which a reasonable man would not doV In a recent ca.se 
in the Supreme Court of Massachusetts, Holmes J. 
explained that 4 so far as civil liability h concerned at hast, 
it is \erv clear that what we have called the external 
standard would be applied, ami that, if a man’s conduct, is 
such as would be reckless in a man of ordinary prudence, it 
is reckless in him. I'nlcss he can bring himself within some 
broadly-defined exception to general rules, the law deliberately 
leaves his personal equation or idiosyncrasies out of account, 
and peremptorily assumes that he has as much capacity to 
judge and to foresee consequences as a man of ordinary 
prudence would have in the si me situation \’ 

The '*arc and skill which people are required to exhibit Tin* 
in their conduct (• diligent ia ) has two degrees 4 : that- which 
is due from persons generally; and that which is due from 
persons occupying positions which mark them out as being 
exceptionally reliable with reference to tin* matter in question 
(‘ exacta diligent ia ). A person of the former class is liable 
only for ‘culpa lata,’ i.e. ‘ nimia negligontia, id cst., non 

1 \ au^han »\ Mmlovr, 3 Dim/ham, N. S . In thin cam* tin* (portion 

of tin* i«--t of m^lLo-nro >\ a* di-tinrtly raided. 'Hu- argument, ujiMiuvrHnful]y 
urged in fav< ur of a m-w trial, having h*-on that tin- jury nh<uild have been 
fthkt-d 1 not whether th ** def* ndant had been guilty of grown ic-gligenre with 
reference t ■ * tin Ff.andard of ordinary prudence, a “tindard too uncertain 
to afford an\ crit-non, hut win tin r In- had ac'ed lt,nn Ji h‘ to tin- hunt of his 
judgment ; :f In- had. In- ought n-*t to ho responsible for tin* mi-fortune of not 
po'-M-Huno the highest .*rd«-r of intelligence.’ 

J Per Al-ltTMoii I'.. in lilvth r. Ifimiingham Waters 01 1 cm Co, ii ICx. 7K1. 

Cf. Drill r. Don. Iron N-r*-w ( oilier ('<»., L It. 1 ('. j*. boo ; Ilrown r. Kendall, 

(i funh. 2 (j 2 . 

3 (’oinin in wealth r. Fierce, 13^ Mai«, 165, S. (\ 52 Ain. liep. 264. 

* T t* view of tin - deor.-o-K of negligence given in the text i.« in the main that 
of lla-ii'C', who-e work, Die Culpa den UorniMchcn Ueehtw, first j»ul>lihhed in 
1 S ] ; . in the foundation of the modem literature of the subject. An ad- 
mirable r*tum* of IlaKBe’n theories, with ample illustration from KnglDh and 
American decision*, will be found in Dr. Francis Wharton Vt Treatise on the 
I -aw of Negligence, of which much use has been made by the present writer. 

11 2 
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niAi*. vm. intelligent quod omncs intelligunt V for ‘gross negligence V 
A person of the latter class, of whom the Romans spoke as 
* homo diligons et studiosus paterfamilias 3 / but who has 
boon shortly described by some modern writers as a 1 * spe- 
cialist 4 ,’ is liable for even a slight deviation from the high 
standard to which he holds himself out as attaining, i. e. for 
* culpa le vis/ or ‘ordinary negligence V Although, as a 
msi tier of fact, ho may have done his work as well as he 
could, yet he is liable for his failure to do it better, ‘ spondet 
peritiam urtis.’ In his case, c ini peri tin eulpae adnumeratur V 
His assumption of duties for which lie is unqualified is in 
itself negligence. 

The test, of due diligence (or conversely of undue negli- 
gence) is in both cases, as has been already explained, an 
objective one. The ordinary person must exhibit what, in 
the opinion of the judge or jury, is the average care of a 

1 I >ig. 1 1 6- 213, 223 ; cf. ix. 2. 31. 

* Objection* have boon made of lat* years to the employment of this term. 
‘Gross' has been said t<> be a ‘word of description and not of definition/ 
Willos J.in Grill r. Gen. Iron Screw Collier Co., L. 1 *. I C. P. boo. Hnt 
the Supreme Court of the V. S. t while admitting 4 that such expressions as 
“gross’’ and “ordinary” negligence are indicative rather of the decree 
of care and diligence which is due from a party, and which he fails to 
perform, than of the amount of inattention, carelessness, or stupidity, which 
he exhibits,’ went on to sav that ‘ if the modern authorities mean more than 
this, and seek to abolish the distinctions of decrees of care, skill, and diligence 
required in the performance of various duties, and the fulfilment of various 
contracts, we think they go too far ’ New r York Cent. It. Co. r. Lockwood, 17 
Wallace, 357. cited bv Wharton, 11. s. § 49. 

3 K.g. 1 >ig. xxii. 3. 25 ; xlv. 1. 137. 

4 Wharton, § 32. Cf. llassc. § 24 on the ‘diligentia diligentia/ 

® Masse is at much pains to disprove the existence of a third grade of culpa, 
viz. 4 levissima/ In § 25 he ridicules the attempt of Salicetus to distinguish 
further a 4 culpa levi.>r.’ There is however no doubt that the three grades of 
negligence, 4 gross,' • ordinary/ and 4 slight/ favoured by Lord Holt and Sir 
W. Jones, are usually recognised in the English and American Courts. Cf. 
Wharton, § 50. Three grades are recognised in the Prussian Code, but two 
only in the, more nu*dern. Codes of France. Italy, and Austria. 

• Inst. Inst. iv. 3. 7. Cf. JL>ig. ix. 2. S. § 1 ; 1 . 17. 132. On the skill and 
care expected from physicians or attorneys, see Hart r. Frame, 6 Cl. and F. 
193 ; Lamphier r. Phipos, S C. and P. 475, 
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person of that class, and a specialist must similarly attain to chap. vjii. 
the standard to which specialists are expected to conforn^ 1 * * . 

Negligence may consist either * in faciemlo ’ or ‘in non 
faciendo/ being indeed cither non-performance, or inadequate 
performance of a legal duty. 

An attempt has recently been made to generalise the law 
of actionable negligence, which, though not accepted, will 
doubtless influence judicial speculation upon the subject. Ac- 
cording* to the Master of the Rolls. * When one person is by 
circumstances placed in Mich a position with regard to an- 
other that, every oic* of ordinary sense who did think would 
at once recognise that, if lie did not use ordinary care and 
skill in lii< own conduct with regard to those circumstances, 
lie would caUM* danger of injury to tin* person or property of 
the other, a duty arises to use ordinary care and skill to avoid 
such danger V 

p The will must be manifested, or expressed ; and in some Expression, 
cases may be expressed by some one other than the party 
willing, i. c. by an agent, whence the maxims ‘ (jui tacit per A^ney. 
alium facit per sc,' * respondeat superior.’ 

For an act, in the sense of a manifestation of conscious lmj.uu- 
volition, a man is said to be ‘ responsible.* The ait ribut.ing 
of responsibility is ‘ imputuf ion,’ i. e. 4 the judgment by w hich 
anv one is regarded as originator (eausa libera ) of an act., 
which then is .'ailed ‘•deed” (faefumj and is regulated by 
laws 


Acts arc divided by .Jurisprudence int r> those which arc* 

• lawful ’ and those which arc ‘unlawful. The juristic result tio1 * 
[*f the unlawful acts is never that aimed at by the doer. 

1 Oil the Meal charaeter of tin* standard, wo HoIimoh, The (mimnon Law, 
p. IoS. C ompare the maxim that ‘ * \« rv matt i« Happened to intend the 

necet<»ary and rea.*>« .liable con.-Hq'iencej* of hi- own actB.’ 

* Heaven r. Lender, L. It. 11 Q. Ii. I>i\. 506, per Brett M. K., (Hhh. C otton 
and Bowen L. .J J . 

: Kant, Kechtf-lehre, Werke, \ ii. p. 24. 
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CHAP. Vi II. 


.Juristic 

net. 


In the case of some lawful acts, their operation is independent 
of the intention of the doer, in the case of others his in- 
tention is directed to the juristic result. 

In the last-mentioned case the act is technically described 
as ‘ negotium civile/ ‘actus legitimus,’ ‘Acte juridique/ 

‘ Rechtsgeschaft ’ ; the nearest English equivalent for which 
terms is probably ‘ Juristic Act 1 * / A recent writer has used 
for this purpose* the phrase ‘act in the law V 

It has been defined, by a high authority, as ‘ an act the 
intention of which is directed to the production of a legal 
result 3 / But this definition, as it. stands, is wider than the 
received use of the term would warrant. The judgment of 
a Court, or an order of the Queen in Council might fairly 
be so described. A better definition is ‘a manifestation of 
the will of a private individual directed to the oiigin, 
termination, or alteration of rights 4 / A ‘Juristic Act* has 
also been well described as ‘ the form in which the Subjective 
Will developes its activity in creating rights, within the limits 
assigned to it by the law/ The same writer continues : ‘ only 


1 It. is not to l»o u outlet ini at that no vernacular equivalent is available for 
the expression of an ht a which, indispensable as it is, lias liardly yet been 
naturalised in this country. 

1 .Sir K. l’oiloek, Contract, e. i. This term would be convenient enough, 
could it be disentangled from its conveyancing associations, and were it not 
that 4 act in law ’ has a special use us opposed to * act of the party.* liale, 
Analysis of the law, Sect., xxvii. 

3 * llandlung dcren Absieht auf eine rechtliche Wirkung geriehtet ist.’ 

Puchta, Inst. ii. p. 34;. 4 Krlaubte Willensausaerung, durcli welch e ein 

Ueehtsv rhaltniss, i. e. eine gewisse zufolge tier Uechtsbe-timmung geltende 
l'eziehung der Willen tier Reehtssubjeete, begrundet, geiindert, oder beendet 
wirtl.’ Rocking, Inst. p. 44. 

4 4 l>ie auf die Eutstchung, den Vntergang, oder die Yerauderung von 

Koch Leu geriehtet e Privatwillenserklurung.’ Windscheid, Pandekteii, i. p. 
174. 4 Krlauhte W’illcnserklurung einer Partei, w'elche unmittelbar auf eine 

rechtliche Wirkung geriehtet ist.’ Huron, Paud. i. p. Si. ‘Eine Handlung, 
oder ein t'tmiplex von llandlungen, welclie, oder weleher, nach den rechtlichen 
Auslegungsgrundsatzen betrachtet, die Absieht ausdruckt, einen vom object! ven 
Rechte zurn Schutze tier Wirksamkeit soldier llandlungen verheissenen 
Krfolg herbeizufuliren.’ Leonhard, Der lrrihum bei niditigen Vertriigen, 
i. p* 350 . 
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in so far ns it keeps within these limits does it really operate, 
beyond them its net is either barren of result, is an empty 
nullity, or its operation is turned negatively against the will, 
as an obligation to undo what has been done, by su tiering 
punishment or making rejiaration b’ 

Juristic Acts (Keehtsp-sehaftel must, of course, exhibit, in 
common with all Acts ^ I Iandlun^en \ an exertion of Will, 
accompanied by consciousness, and expressed ; and any cir- 
cumstances which prevent the free and intelligent exertion 
of the will may either prevent, the oeeurrenee of the Juristic 
Act. or may modify the consequences which result, from 
it. Wlial mi^ht appear to be a Juristic Act is thus 1 * * 4 null,’ 
or 'void,' i. o. lias, as such, no existence, i t* due to such 
actual \ioh ncc a> exclude." an exertion <»f w ill, or if aecom- 
j>anicd by states of eon-eiou^ne--, such as lunacy, drunken- 
ness. and certain kinds of mi-take, \\ 1 1 i < • 1 1 arc incompatible 
with an intelligent. exertion of will*'. So also a ♦Juristic 
Act. which doe" mine into exi-t< nee, is ‘voidable,’ i.e. is 
liable to be attacked, and prevented from producing it.s 
ordinary re-ults, if attended at its inception by ‘duress ])cr 
Ininas’ unetii"), by fraud (dolus) A and, in some exceptional 
eases, by mistaken motives. 

Of the circumstances which may thus affect the existence, 
or the operation, of a Juristic Act, that which has o-iven 
rise to lno-t discussion is * mistake/ or 4 error.’ The lan^ua^c* 


1 Iherin/, ()< in d*-4 K It. i i. p. 132. 

* In Il< u. un I.iiw a idinilar ♦•!!*• nridit !>*• | »r< ** 1 u <*t v 1 l»v hii^t, ‘ Quidfjuid 
in eaiore irncun iiae \el tit <in iter non prim ratuni *st <jua»n hi per.-.o- 

vi-rant’.Ji a; paruit i'i li<*i .in animi fuinH- .’ I»i^. xxiv. 2. 3. 

•’ I >i^. iv. 1 I )♦• .11 in ran re*titutionihus ‘Sul* hoc titulo plurifariain 
pnotor hoin.irhn- \»1 l;i.{ »■*!,-» v. 1 circiim- criptis h'jI»v« nit ; hi\e inetu, hive 
calh iitat*-, si \ < aetat* , .-.ive ahhri.tia, inridemnt in c iptioneni, Hive per Htatm 
:nutati‘-ij. in. ant iu>tum error* in.’ (T. I>io. iv. 2 *Juod metiiH cau*a ^e.ttum 
erit); iv. 3 I>e dot# inalo ; xliv. 4 1 >♦• <l«>li mali et until* cxecjtione ; 
Story, K.ji.ity .fur., ‘5 i w 4, 23*. Ah to the effect of fraud upon uillri, Bee 
Meliiuish r. Milton, 3 Ch. I). 33; upon a judgment, ex parte lianner, 17 ( h. 
1 ). 480. A? to the effect of durcst* and fraud on contract.*, wee iufia, Chapter 


CHAP. VIII. 


KtMpUMtcH 

of. 


M i-Lnl;<\ 



104 


ANALYSIS OF A RIGHT. 


chap. viii. of the Roman lawyers upon this subject 1 is bv no means 
clear, and has also been much misunderstood. It is obvious 
that such a proposition as ‘nulla voluntas errantis est 2 / if 
taken literally, would sweep away a number of transactions 
which every one admits to be perfectly valid, and would, as 
has been pointed out, render superfluous the whole doctrine 
of fraud 3 . Savigny did good service in critically examining 
the passages in the Corpus Juris which bear upon the point, 
and in carefully distinguishing between the error, whether 
l in negotio/ £ in persona,’ or ‘ in eorporc V which prevents a 
Juristie Act from coming into existence, and the error in 
motive, which may prevent such an act. from producing its 
usual effects*. Error of the former kind he calls ‘ spurious ’ 
or ‘negative,* as being merely tin* accompaniment, of that 
absence of correspondence between the will and its expres- 
sion which, as we shall see, is in his opinion fatal to the 
existence of a Juristic Act. Error of the latter kind lie 
describes as ‘ genuine/ or ‘ positive/ because, though, as a 
rule, it. produces no effect, upon such an act (• falsa causa 
non nocet’) ,; , yet- in some exceptional cases, e. g. in testa- 
mentary mat (its 7 * , and in ‘eondictio indebit i,’ it is in itself 
ground for an interference with the operation of the act. 

The com** ]t. was laid down by Savigny that, in order to the pro- 

SpOlldcllCC ... n | ■ • . • ,1 , . 

of will mid unction ot a Juristic Act, the will and its expression must 
expression. p e j n ( . ()m ‘S])omienee s . This view is in accordance with the 
prium facie interpretation of most of the relevant passages in 
the Roman lawyers'', and is still predominant in Germany 10 , 

1 See especially, Dig. xxii. 6; Coil. i. lS. 3 Dig. xxix. 3. 20. 

* Savigny, System, iii. ]>. 342. 4 * * Cf. Dig. xviii. I. 9. 

System, iii. pj>. 263, 441, 

* t f. Dig. xii. 12. 05. 2 : * Li quoque quod ob causam datur, puta quod 

negotiu moa adiuta ab eo putavi, licet non sit factum, quia donari volui, quam- 

vis falsi* milii persuaserim, repeti lion posse.’ 

7 Dig. v. 2. 2S; xxviii. 3. 92; xxxv. 1. 72. 6; Inst. ii. 20. 4, 11, 31. C'f. 

Story, Equity Jur.. § 179. 

* System, iii. p. 3OS. 9 e. g. Dig. xxxiv. 5. 3. 

1 ' See e. g. W iudsclieid. Rand. i. § 75, and his Essay on Willc und Wiileus- 
erklarung, 1 S 7 S ; Zitelmann, lrrthum und Richt«geschaft, l S 7 9. 
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but certainly cannot be accepted as universally true. Ancn.ir. vm. 
investigation into the correspondence between the inner will 
and its outward manifestations is in most cases impossible \ 
and where ]>ossible is in many eases undesirable. This was 
so clearly perceived as loni*; a:go as the sixteenth century, that 
Brissonius, in order to adapt the phraseology of Homan law to 
j Tactical exigencies, boldly explains the term ‘velle’ as mean- 
ing * expressis et disort is \crbis testari et j»f* »!it c*ri so velle".’ 

The (*asos in which tin* Will and its expression may dillcr 
have been distinguished as follows": 

i. 'flie dilicrencc may be intentionab resulting from (i)a 
mental reservation 1 * * 4 : ( 2 ) a u>e of words which would usuallv 
amount to a .1 u list ir Act. with an obvious absence of an 
intention that they should have this ellect , e. ^*. w hen le^al 
phrases are used in jest, or on the sta^-e, or in the lecture- 
rniiiii ; or when phrases appropriate to a Jurist ie Act of one 
kind are employed notoriously with a view to the production 
of a Juristic A«*t of another kind, e. ij. in the sale of an 
inheritance by k mnneiput in,’ or in the proceedings which 
took place in a * common recovery*; or, lastly, when several 
persons are agreed to put a incanin*' upon their act. other 
than that which it would naturally bear (‘ simulatio ’j, when 
the rule oi Homan law was ‘plus valere tpiod a^itur <jutim 
tjuod simulate eoncipit ur *. 

li. The ditierenee may be unintentional, i. c*. it may be the 
result of essential mistake. 

1 * Tin uiL'-ii* of.", man i't unf*T?.ii i, mil u man should plead hucIi matter 
H'j-orm.i’. in- hi.< -w ii to the j\r\ V. L.,4 Ed. IV. s. t). 

* Warm:, hann <l*r 1 « hrmiioe d*-m < 1 « • jnt ni< ht er.-e-lieim-n V 

do Se l' . - » -priciil ach ! srhon die Seth- nicht im-hr.’ 

Sv.-hilkr \'otiv tnf* in , t.O-d l.y Ihciing, ( lei t den It. It. iii. p. 445. 

* I'.rif»foiiiu~, I h \‘ei 1 > .rum Sij’rutjeati'Hie, v. Cf. fllm-k, Land. iv. p. 147. 
e.g. sa'.L'ity, System, id. p. 2 ’ : s ; WimLcheid, i'and. i. §§ 75 77. 

4 Ti»i?v ca.M; >;n jgnv dr to con-ider, »ince it amounta to a lie, iii. 

p. ip, and W:n Lcheid, Wille und Willenierklarung, p. 2 <j, pula it ankle an a 
case of fraud. The only authority for the nullity of a contract when there wan 
a mental reservation seeim* to he the decision, again Bt a marriage ho contracted, 
in Pecretal iv. 1. 26. ’ Coil. iv. 22. 
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chap. viii. The prevalent theory would seem to be that a want of 
correspondence between the will and its expression is in 
every case, except when the result of a menial reservation, 
a ground of nullity. It can, however, hardly be disputed 

that all the other cases of intentional non-correspondence 

must, to be ground for nullity, be known, or knowable, 

to others. There is in fact here no non-correspondence : 
if we remember that expression consists not in the literal, 
or surface, meaning of words and deeds, but in the meaning 
which, under all the eiicumstanees, other persons are justified 
in putting on those words and deeds 1 . It would therefore 
seem that unintentional non-correspondence, i. e. such non- 
eorrespondenco as arises from mistake, can alone be repre- 
sented as preventing the production of a Juristic Act. 
Whether even this can be conceded is open to doubt. 

There is something to be said for the view, maintained by a 
recent school of writers, that, in enumerating the mpiisites 
of a valid Juristic Act, we may leave out of account the 
inscrutable will, and look solely to what purports to be its 
outward expression 2 3 . We shall hope later to establish that 
this is at all events the ca*e with that species of Juristic 
Act which is called a * Contract V 

*' orm - The mode in which the will ought to be expressed for the 


1 * In emptis et venditis potius ill tjuoil actum quam id quod dictum sit 

Hequendvim est.’ l>ig. xviii. i. i. 

3 This view lias been maintained, with reference to all Juristic Acts, by 
Selmd, 1 Ur l’arteiwille ini Eeehtsgesehaft, 1S77 ; to Juristic Acts inter vitas, 
by Rover, Coder die Rodeutimg lies Widens bei Willensii klarimgen, 1874; 
Contracts, by Regelsberger, Civilr. Erortorungeii, J. pp. 17 27, 1 SOS, and 
ltahr, ill lhering’s Jalirb. xiv. pp. 393-427, 1S73 ; to obligatory Contracts, 
by Schlossmann, Her Yertrag, pp. 85-140, 1S76. See Windscheid, Wille und 
Willenserklarung. It is temperately advocated, princi] ally with reference to 
Contracts, by Leonhard, Her Irrthum bei nichtigeii Yertragen, 1KS2-3. I am 
unable to agree with the learned author that Savigny is to be interpreted as 
agreeing with the liewtr theory, although Savigny confesses that a difference 
between Wide and Willenserklarung is important only when it can be known to 
others, System, iii. p. 25,$. So also Windseheid, u. s., has to define ‘ Willens- 
erklarung * as * Der Wide in seiner sdnuenfalligeu Erscheinung.’ 

• Infra, Chapter xii. 
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production of anv o-iven act is its •form.* In some cases chap, vm 
a special form is required by law. as in Homan law for a 
‘stipulating and in English law for a contract not to be 
performed within a year, for a marriage, or for the probate 
of a will. The form may be such as to preclude certain 
classes of persons from doinir the act, as 1 peregrin i ’ wen* in- 
capable of pronouncing tin* solemn lbrmula of the stipulation. 

In other cases the form of the act is immaterial, and the 
determination of will is sometimes expressed only by a course 
of conduct . 

Most, but not all, juristic acts may in modern times be Ibpn u 
performed through a Hepresentative. A repivsentat i\ e whose* 
authority extends only to the rommunieat ion of the will 
of his principal is a mere messenger, ‘mint ins.’ A repre- 
sentative whose instinct ions allow him to exercise an act 
of will on behalf of hi" principal, to aet to some extent, 
as it. is said, ‘at his own discretion,’ i< an ‘A^ent.’ HisA^m.v 
aiithoiity may b*. express <»r implied, and lie may, in It is 
dealings with third parties disclose, or lie may not disclose, 
with dilhrent results, the fact that he is acting on behalf 
of another. The scanty and gradual admission of agency 
in Homan law is a well-known chapter in the history of 
that, system 2 * 4 . The tendency of modern times is towards 
the fullest recognition of the principles proclaimed in the 
Canon law: ‘potent quis per alium quod potest lace re per 

scipsiim’; ‘qui faeit j »< * r alium est perinde ae si facial. per 

feeipsiim V 

1 S<» th«.* ..f an e\«-*-utor.-d,ip will he inbried from acting as an 

execut« >r. In &oinc raw- ?.h*- natural inferenr*- from a course of conduct 

may he rebutted l»y ‘ 1 'r* .t* >r * Ii* h- r\ ation.* <’f. I)ig. xxix. 2. 20; 

xx. 6 4. 

4 ( f. the di'timti- 11 drawn by I'rof S«.hm b#iw*'in wh:>t lie calls ‘tutelary 
representation,’ in ca-eh wln-n- th*- principal i- h.ms« l r incapable of performing 
a juristic act, which wa- early rcco^nined in Roman law, anil what he calls 
‘ procuratorial representation,' in the rase of an a^ent appointed by a principal 
under no such dbqualifiratioi , which was admitted hy that system only for 
the purpose of acquiring poster.- ion. Im-titutionen, § 32. Trams] . p. 145. 

J C. 68, de II. I. in Sext. ; c. 72, eodern. 
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CHAP. VIII. 

One-si dcd 
and two- 
sided jur- 
istic nets. 


< ‘haracter- 
i sties of. 


Ksscii- 

tin! in. 


Naturalin. 


Aeeidcn- 

tidia. 

N ul li ties. 


Conditions. 


Juristic Acts arc distinguished into ‘one-sided/ where the 
w ill of only one party is active, as in making a wall, accepting 
an inheritance, or taking seisin ; and ‘two-sided/ where there 
is a concurrence of two or more wills to produce the effect 
of the act, which is then a ‘contract/ in the widest sense of 
that term. 


The characteristics of a. juristic act of any given species 
are divided into those which are ‘essentialia/ ‘naturalia/ and 
‘accident alia negotii.* 

The ‘essentialia’ of the act are the facts without which 
it. cannot exist., c. g. according to Korean law' there could 
ho no contract of sale without a price fixed. 

The ‘ naturalia’ are those facts which are always presumed 
to he part of the transaction in question, though the pre- 
sumption may he contradicted, e. g. the presumption in lloman 
law that the property in goods sold did not pass till the 
price had heen paid. 

The ‘aecidcntnlia’ are those facts which in the given 
cases arc not presumed and must therefore he proved. 

A pretended act which is deficient in any one of the 
‘essentialia negotii’ is a 4 nullity ‘void ah initio' \ when, 
as a rule, the deficiency cannot he supplied hy any subsequent 
change of circumstances, ‘quod initio vitiosuin est non potest 
tractu teni]oris convalesce re 1 .’ In exceptional cases the 
deficiency can he waived, or is cured hy lapse of time. In 
certain other eases the act, though not ijtfo facto void, is 
‘voidable’ at the option of a party concerned. 

The ‘naturalia’ and ‘acciden folia* can alone he varied hy 
the will of the parties to the act. The variations which may 
thus he superadded to necessary portions of the act arc its 
‘conditions.’ Some of them, such as ‘dies’ (a future event 
which is certain to luipjien) and ‘modus’ (a direction for the 
application in a certain manner of property received) aflect 
only its operation; others, which are conditions in the most 


1%. 1. 17. 29. 



CONDITIONS. 


109 


accurate sense of the term, atlect also its very existence. Such chap. vm. 
a ‘condition* may be defined as ‘the presupposition of a future 
uncertain circumstance, upon which the Will of the party 
makes the existence of his juristic net, or of its contents, 
wholly or partially to depend V 

A condition is ‘suspensive* when the commencement, and 
‘resolutory* when the termination, of the operation of tin* net 
is made to depend upon its occurrence. 

1 In*t. ii ]• //»;, ; St. hm, Inst. $ 



CHAPTER IX. 

THE LEADING CLASSIFICATIONS OF EIGHTS. 


Tm: possible modes of classifying Rights arc almost, infinite, 
hut four only arc* of first-rate importance. These depend 
respectively — 

I. I T pon the public or private character of the persons 
concerned. 

II. I 'pon the normal or abnormal status of the persons 
concerned. 

III. 1 pon the limited or unlimited extent of the person 
of incidence. 

iv. r pon the act being 1 due for its own sake, or being 
due merely in default of another act. 

These various modes of dividing Rights have, be it observed, 
nothing to do with one another. They are what are called 
cross divisions, such as would be divisions of liquids into 
viscous and uon-viscous, hot and cold, fermented and non- 
fermented ; and consequently, though any given right can 
only exhibit one of the alternative characteristics of each 
mode of division, yet it. may combine this with either of the 
characteristics of each of the other modes. Just as a liquid 
may be viscous, fermented, and cold, or viscous, fermented, 
and hot, or non- viscous, non -fermented, and hot, and so 
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forth, through all the possible combinations of viscosity, cu.mmt 
fermentation, boat, and their opposites. 

Since therefore every Ui^lit exhibits either the positive or Choice of » 
the negative ebaraet eristic of each of the above-mentioned tini*' 
inodes of division, i.e. since every Ivi^-ht nun be classified 
in accordance with its relations to each and all of the 
above-mentioned distinctions, it becomes a question which of 
these b to be adopted by the Jurbt as bein'* the radical 
distinct ion, and in what order the otliers arc to be sub- 
ordinate to it: just as a writer on fluid> mi^ht have to 
determine whether he would set out by clu^silyin** them 
into viscous and non-vbcou^, or into fermented and non- 
fermented. The <|ticsti»>n b to be decided upon grounds of 
‘•onvoiiienee. W hieliever division is 1110-t fertile in results 
should obvbu-iy be selected a" the radical one, to which 
the rest should be subordinated in the ord« r of their relative 
importance. 

The relative importance of the four modes of division will 
pel hap* be self-evident when the nature of each has been 
fully explained. 


1 . A very radical division of Hio-hts b based upon a broad Public nml 

Private 

distinction between the public or private character of t lie jvrHonM. 
personswith whom tlic Ki:*ht is connected. Hv a ‘Public 
person’ we mean either the State, or the sovereign part of 
it, or a hod v or individual holding delegated authority 


under it 

lb a ‘Private person 1 we mean an individual, or collection 
of individual** lmwever lnr<*c. who, or each one of whom, is 
of eour-e a unit of the State, lint in no sense represents it, 
even for a special purpose. 

When both of the persons with whom a ri^lit b connected Romiltinj.' 
are private persons, the ri^ht also b private. When one of lught#!* 


1 All authority \* of coarse exerci-ud by p* rrnisHion of the State, e . ofa 
f itter over hi- family, b it it i« b*t>r t* see here only a relation of private 
life, RADctiobfd to the sovereign, not a delegation of the sovereign power. 
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and of 
Law. 


The radical 
division. 


Y'ftlue 
of this 

dividoii. 


the persons is the State, while the other is a private person, 
the right is jmhlic. 

From this division of rights there results a division of 
Law, as the definer and protector of Rights, which when they 
subsist — 

(1) Between subject and subject, are regulated by 

‘Private* law. 

(2) AVhen between State and subject, by ‘ Public * law. 

And this distribution of the whole field of law is of such 

capital importance that we have no hesitation in adopting 
the division of rights out of which it springs as the radical 
division of them. 

AVe have now to explain the application of the distinction, 
and to justify our assertion that- this is the radical distinction 
between Rights, and consequently between the departments 
of Law. 

By adopting this subdivision of municipal law, its whole 
field falls at once into two natural sections. On the one hand 
is the law which regulates rights where one of the persons 
concerned is ‘public’; where the State is, directly or indirectly, 
one of the parties. Here the very power which detines and 
protects the right is itself a party interested in or a fleeted by 
the right. That is to say, if is at the option of one of the 
persons who are concerned with the right to uphold or to 
extinguish it. If the State is the ‘person of inherence ’ it 
will naturally, though of course not of compulsion, protect 
its own right. If the State is the ‘person of incidence,’ it 
may conceivably refuse to uphold the quasi-right of the 
person of inherence against, itself. If the State executes 
laws which protect rights against itself, it is acting upon 
the maxim applied to their own conduct by the Roman 
Emperors: * Legibus soluti legibus vivimusV Opposed to 
this is the law which regulates rights where both of the 
persons concerned are ‘private* persons. Here the parties 


1 Iiifit. ii. 17. $ ; cf. I>i£. i. 3 31, xxxii. 23 ; Cod. i. 14. 4. 



rriiMC AND PRIVATE LAW. 


113 


interested in or allotted by the risjht have nothing to do chat. ix. 
with protecting it. This is done by the State, whenever the 
I**rson of inherence invokes its aid. 

The punishment, for instance, of a traitor is a matter of Examples, 
public law. The ri^ht violated by him is a public ri^ht, 
localise the person in wliom it resides is the State. The 
State has a rij^ht not to be conspired against, the traitor 
violates this rii^ht. and the same State whose ri^ht has been 
violated intervenes to protect itself and to punish tin* 
oflender. If. on the other hand, a carrier damans my »*oods, 
the tjuestion raised is one of private law. Mv ri**ht to have 
my o*o<m1s safely carried is a pri\utc riy lit, because both the 
carrier and myself are private individuals; though I am 
(•ntitlcd to call lor the intervention of the Stale to obtain 
compensation from him for the injure I have sustained L It. 
is neeessarv. in order to obviate a lie*|Ucnt confusion upon the 
point, to imntion that the same act mac often infringe both 
a public and a private ri^bt. dims an assault or a libel 
upon an individual i" a v iolation of 1 wo di't inrt rights, i.c. of 
tin* private riifii I of the individual to be umiioh-ted, and of 
the public liollt of the State not to be d Lt lulled bv Jirls con- 
stitutino-. or tending toward-. breaclo - of the public peace. 

Tin* distribution of Law which has been thus -hovvn to 
be loiricailv con-intent po--i--»s Other advantages also. A 
mono lit’- consideration will diou the convenience of an 
arrano-eno nt in aermdanee with which const it nt ional. eccle- 
siastical, criminal, and admini.-t rat i v <• law. on the unc hand, 
and the law of contracts, of real and personal property, of 
wills and suec* --ion- and of torts, on the other hand, form 
two oroup-. to otic or other of which every h*v*-al topic 
may be nadily referred-. 

1 It is U'-tf worthy that In the Arti< s *>f I ni'*n t« twH:u England and 
Sc »tland art. is a •ii«*t'Ti‘ , ti , <n drawn between Sv-nta laws ‘ eune*rning 
public right. poi.cv, and <*i v il government, and tho^c which concern pr.vate 
right. ’ 

1 For Sihm’n eccentric ideiititi'-ation of Private Law with the Law of Pro- 
perty, see hia Inatitutionen, § 19. Tranal. p. <jH. 

I 
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( hap. ix. In recognising as the primary principle of the division 
of our science the distinction between public and private 
persons, resulting, through the severance of public and 
private rights, in the opposition of public and private law, 
we have the irrecusable authority of the Roman jurists. 
‘Publicum ius,’ says Ulpinn, and his words adopted by Jus- 
tinian have influenced the legal speculation of the world, 
‘ est quod ad statum rei Romanae spectat ; privatum quod 
ad singulorum utilitatem pertinet 1 * * .* Or as Paulus says: 
‘Alterum nt il it as privatomin, alterum vigor publicae disci- 
plinae ]>ostulat V 

Rut, indeed the distinction is much older. It is beautifully 
worked out by Aristotle, who classifies offences according to 
those against whom they are committed. They are com- 
mitted, he says, either against the State (to kolvqv) or an 
individual (jtva rwr Kou’iorovvTior). An assault is an injury 
to an individual, while avoiding military service is an injury 
to the Stat c :{ . 


Austin's 
rejection of 
tin* dis- 
tiiu’tion. 


Although clearly grasped and stated by the Homans, and 
borrowed from them by most of the continental nations as 
the fundamental basis of legal division, the distinction lias 
been relegated by writers of repute to a subordinate position, 
if not altogether rejected. 

Thus Austin divides primarily the whole field of law into 
the law ‘of Persons’ and that ‘of Things,’ subordinating to 
the law of Persons the mighty cleavage between Public and 
Private law. ‘Public law,’ he says, ‘is the law of political 
status 4 .’ Our reasons for disapproving of this arrangement 
will probably be sufficiently apparent when we have explained 


1 Dig. i. I. l ; Inst,, i. i. 4. 

* Dig. xxxix. iv. 9. 5 ; of, God. i. 2. 23. 

8 lihet. i. e. 13. So Demosthenes: ton 5 vo d 5 rj irtpi u/v do tv ol vopot, wv 
rb ft tv tart, 5 / or \pwpt$a tlA krjkots kcu cvvaWctTTOfjttv k at vtpl rwv ihlcvv A 
XP^l nottiv SituptOfitda teat oAa/y ra irpbs aurorr, to 5 ’ bv rpuvov 5 tf 

T<p Kotvtp tt ] y iroAta's tya ttcaorov i)pwv xprjoOat. In Timocrat. p. 760. 

* Austin, ii. p. 71. lie fortifies liimself by the authority of Hale and 
Blackstone. 
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Hi o distinction which Au-tin thus treats as the primary one ; 
we may however at. once observe that when so secondare a 
function is n*s iirned to the division of law into Public and 
Private, it is impossible to find a satisfactory position in the 
Corpus luris for tiie law of Crime 1 . 

Connected with the distinction which we have been dis- 
cussing is the doctrine of ‘ absolute ' and 1 relative ’ dut ics ", 
which Austin explains as follows: ‘A relative duty is 
incumbent uj*on one partv, and correlates with a ri**ht 

residing in another partv. In other words, a relative duty 
answers to a rio-ht or implies and is implied by a rii^ht. . . . 
Where a duty is absolute, there is no ri^lit with which it. 
correlates. There is no rio-ht to which it answers. It, 

neither implies, nor is implied bv. a rio-ht :: \ relative 

duty corresponds to a ri^lit, i. e. it \< a duty to he fill tilled 

towards a /*■/■„ m if,' j., /-*»■//, or tb hrn. i/ii/c j.t other 

than the obliged, and other than the sovereign imposing the 
duty. . . . All absolute obligations are sanctioned criminally. 
They do not correspond with rights in the sovereign V 

lie classifies absolute duties as bcino* (i) towards sell, 
(l) towards per-ons indeiinitely, or towards flic sovereign; 
( duties not regard in«; persons, but regardin'* Cod or the* 
lower animals \ We are <piif e w illino* !o concede not only that 
a man can have no relative duty towards himself, towards 
Cod. or towards the animals, but a bo that lie can have no 
leo-al duty at all towards then* beiri"*-, whatever may be his 
moral or religion*- obligation*? towards them. Hut we deny 
that there can be no relative duties to persons indefinitely, 
or, what seems to amount to the same tiling, to the sovereign 
In other words, we assert t lint the sovereign niay be clothed 
with a rii^-ht. That thi> is so may be seen from the form 

1 S » e Austin, ii. p. 72. On tlv- different.: 1** tw* en civil and ciiminal law 
see Ed. Jb v. vo]. 54 ' 1^31 , pp. 220, 221. 

* See lU-nihatn, Traiku <!*• legislation, i. pp. 154, 247, 305 ; I Vine. Morals 
and Le^. pp. 222, 2^9, 30S. 

5 Au-’in, ii. p. 67. 

• lb. ii. pp. 74-75. 
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‘ Ik ii. p. 73. 

6 Ah laid down, ib. p. 59. 
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of indictment, which in England runs ‘ The Queen on the 
prosecution of A. B. against C. D.’ ; in America ‘ The People 
against E. E. 1 * The State is surely as capable of possess- 
ing a right as is the Corporation of London. The State 
has rights, and duties owed to it are as relative as any 
o tliers. 

Indeed it is not improper to talk of the State as having 
duties, namely such as it prescribes to itself, though it has 
the physical power to disregard, and the constitutional power 
to repudiate them 2 * . Such duties we often see enforced, e. g. 
in England, principally but not exclusively, by a Petition of 
Bight :i . 

The field of law, strictly so called, may be thus exhaustively 
divided between the law which regulates rights between 
subject and subject- (civis and civis) and that which regulates 
rights between the State and its subjects (ci vitas and civis). 
But there is a third kind of law which it is for many reasons 
convenient to co-ordinate with the two former kinds, although 

1 So some Recognizances arc in tin* initiuv of an acknowledgment of debt 
to tin* frown, upon which, if it bn broken, tin- frown can take proceedings. 

'* This view is support i <1 by Ihering. who says that the State may very 
well make laws applicable to it. self as well as to its subjects. ‘ Ib clit, in 
tliesein Sinne dos Worte>, ist al*»o die zvveiscit ig verhimh ml - Kraft des ( Jesetzes, 
die eigem* I'ntcrordnung dm* Staat sgew alt mitt r die son ihr selber erla«senen 
(lesetze.* Tin* niotivt of the State in submitting itself to law is self-interest, 
since it can prosper mdy through soemitv. * Das Ilei-litM die w ohlverstandene 
Politik der (lew alt.’ Der /week im I ! edit, i. pp. 344, 3^6. 

•' It is a maxim of American law that 4 the State, being a Sovereign, cannot 
be sued.’ (Maims against the United States, or the States individually, could 
therefore be arranged only bv legislative action. The practical inconveniences 
lienee resulting seem to have been considerable, and led to the institution in 

l Sc, 5 of a * Court of Claims, * which has partially relieved the Congress of the 
United States from the deei-ion of questions arising upon government contracts. 
As long ago as 1793, Judge Wilson, in the Supreme Court, said: ‘On general 
principles of right, shall the State, when summoned to answer the fair demands 
of its ci editors, be permitted, Proteus-like, to assume a new appearance, and 
to insult him and justice by declaring “ I am a Sovereign State ”? Surely not.' 
See an article on 4 Suing the State,’ by Mr. Davie, in the American Law 
Review, 1SS4, xviii. p. Si 4. An Act of 1SS7 has given concurrent jurisdiction 
with the Court of Claims to all District and Circuit Courts of the U. S. Ib.. 
1891, vol. xxv. 
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it can indeed l>e described as law onlv by courtesy, since the 
ri^-lit< with which it is concerned cannot properly hi' described 
as leirah It is that body of rules, usually described as In* 
ternatmnal law. which regulates the lights which prevail 
between State and State ^civitas and civitasl b 

Tiie differences between these three kinds of Law, Private, 
Public, and International, dejicnd upon the presence or ubsence 
ofan arbiter of the rights of the parties. 

In Private lavs, which in mans respects is the only 
typically perfect law, it will be observed that both the 
parties concerned are private indiv iduab. above and between 
whom stands the State as an impartial arbiter. In Public 
law abo the State b present a- arbiter, although it is at. 
the same time one « »!* the parties intonated. Put in Inter- 
national law there b n< • aibitir at all, but both parlies 
are e.jualb jiidtre- in their own came, 'The law where a 
political arbiter b piv-int. be lie, or be he not, identical also 
witli one of the j'arties. is often called ‘Municipal/ to dis- 
tinguish it from the so-called law which is d« scribed as 
■ I nt« mat ional, and which has no arbiter to which it can 
appeal other than the opinion of the eivili-ed world. 

it b plain that it Law be delined we have defined it 
a political arbiter by which it can be enforced is of its 
essence, and law without an arbiter b a contradiction in 
terms. Convenient thciefnre as i> on many accounts the 
phrase ’ I nternat ional !a w , to < \j re-> t hose rules of conduct in 
accordance with w hid), either in eonsefpienee of t heir express 
consent, or in pursuance oi the usi^* of the civilised world, 
nations are expected to act. it is impossible to regard these 

1 A htul* ui' iil remarkable f'«r :t> » Lit* • it- to tin- nature r»f JnOrnatioiml 
law i.H t" !»•* found in H >'<k‘ i - L *•! <•&:;&.- ti* ai JV1 tv, i. x. § jj : ‘ lie-ides 
that law which .-i'i.p’y ronrerneth men ah men, [morality and that which 
l*fh»n^eth unto them a* th**v are men linked to others in Home political 
Society [munhipal law , there in a third kind of law which toiicbeth all 
fu<*h K*verai L.died politic . ho far as one of them hath public commerce 
with another, and thin third it the law of Nations.’ 

a S ’ 1 i’ ra . L 3b 
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rules as being in reality anything more than the moral code 
of nations. 

Of the three departments therefore into which law may 
he divided, having regard to the political or non-political 
character of the persons whose rights it regulates, it must 
he borne in mind that what is not very happily described 
as ‘Municipal law,’ in its two departments ‘Private* and 
‘ Public,* is alone properly so called, while ‘ International law ’ 
is law only by analogy. 

11. The status of the persons concerned is, as we before 
observed, another basis of the division of rights. 

That is to say, there are some rights in which the status 
of the persons eoneerned has to be specially taken into con- 
sideiation, while in others this is not the ease*. 

This distinction has led to a division of Law into the * law 
of persons' and the ‘ law of things’ ; but in order to trace the 
steps by which this result was obhiincd, we must go back 
to our analysis of a Right into its elements, and to the 
dillerenees which exist between the iirst and last elements 
of a Right on the one hand, and its two intermediate ele- 
ments on the other b 

We see at once that while the intermediate elements 



consist of an object and an act, each of the two extreme 
elements is a person, and it becomes apparent that an im- 


Supra, p. So. 
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]*>rtant step will have been taken towards understand ins* chat*. ix. 
the variations in Ki^hts it' we reduce the tour terms upon 
which tlm-c variations depend to two onlv. l>v consolidat ini^ 
the two extreme elements into what has been called, distinc- 
tively enough, the ‘ law of person-.’ and tin* two interme- 
diate elements into what has hem much more amhi^uouslv 
called the ‘ law of tilings.' 

Although the distinct inn. as now drawn, is of modern date. The t<> 

. . . . ..... . . . lliinul t.o . 

the phra^enloow in which it is expressed is as old as the 
time of (lain-, and prohaHlx much older 1 * * , There ha*' h-'en 
considerable di-eu-Mon a- to the precise meaning put by 
the Homan law vers upon the terms * in- <piod ad personas.' 
and 'ius<piod ad ivs pertin<*t.’ It i- eerlain that this early 
attempt t" map out the held of law was rather popularly 
than -<’b n i i tica ! I \ conceived. It w;e oh\ioiis enough to put 
on the one ale the •persons lor wliiH- sike all law exists, 
and on the ot ln-r. the ‘ t hinjj-- ’ about the eiijo\ ment of w hieh 
pen-on- max di-putc. Wien the analv-H was pu died a little 
turtle r, per.-on- were dixided into -veral classes, with 
reference mandx to their ] « »^it i« »n in the Homan family, 
and it xxas observed that since things, in the literal sense, 
are not the only cnjoxaHIc objects, the term mi”ht receive 
an artificial extension. a- to cover 4 incorporeal thino*-,’ and 
even obli^at ion-. 

Kaeh of the term- in •paction i- open to olijeelion on the 
ground of ambi^uit \ . 

'Hie * lus ipiod ad persona- pertinet ’ aj*tly enough expresses I an ju-.d 
the law as to tho-e variation- in rights which arise from hi.hu**, 

1 * i )ran- a-iO in its- jo » utineir \<1 al j*tr*ona< jiertim-t, vt] at res.' 

In.-t. i. v . lit* add- ‘\tl it< l H'lsne- i. • . to Procedure, whi'h doe* not 
inttrf- p* with hi,- div!«. .n of the fj-ld <»f ~\hHtanti vc law. Tie* distinction 
wa* pr>>baMv drawn in the e lji-t iui tuum. Set the fra^. of llornioge- 

liiana-, ‘Trim" dt ]»* r*» »nar urn -tat;., et jemt dt Ceterin, ordintiu odieti per- 
!K.*t‘ii Ht'-at .’ I>i/. :. 5. J. Fr-»m the um.* hy^aiut of ‘ vd 4 rather than * aut,’ 

it ha » been argued that tie* pa.-*<a.p is an enumeration rather of poinU of view 
than of di.-t.nct cla-.rfes. See l) r. Lmerton’u tract on ' The threefold division of 
Koman law,’ 
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varieties in the Persons who are connected with them. But 
it is unfortunately also used by the Roman jurists to express 
what the Germans call ‘ Familienrecht ’ ; i. e. to express, not 
only th (5 variation in rights which is caused by certain spe- 
cial variations in personality, but also the special rights 
which belong to certain personal relationships 1 . Not merely, 
for instance, the legal exemptions and disabilities of infants 
and femes covert, but also the rights of a father over his 
son, a husband over his wife, and a guardian over his 
ward. 

Such questions, however, as how far a woman's capacity 
for contracting is affected by coverture, and what are the 
mutual rights of husband and wife, are radically different in 
character. 

The ‘ ins (piod ad res pertinct ' very ambiguously indicates 
the department, of law which treats of such modifications of 
rights as result, from varieties in the objects or in the 
acts with which they are concerned. That the Roman 
jurists meant to cover these modifications by this plr’ase 
is quite dear from their own explanation of what they 
include under the term 'Tilings.' ‘ Res,' they tell ih, are 
either ‘corporeal/ things which can be toadied, such as 
a farm, a slave; or ‘incorporeal/ which cannot be touched, 
consisting in right only, such as a right, of servitude, a 
right of action, a right arising out of contract 2 . Now’ 
‘ corporeal ' things are obviously what we have called the 
‘objects’ of the right; ‘ incorporeal ’ things are the ad- 
vantages which the person entitled can insist upon ; in 
other words, ‘the acts or forbearances' to which he is 
entitled. 

We may identify, therefore, though only approximately, 
the two extreme members of our series with what the 

1 The opinions as to what Gains meant by * Ius quod ad personas pertinet' 
are summed up l>y Sa vigny. System, i. p. 39S, cf. ii. App. v, who assorts that 
the term is equivalent to * Familienrecht/ 

2 Inst. ii. 2. pr. ; cf. the phrases chose in j>os session and chose in action . 
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Romans called the ‘ law of Persons’ ami the two intermediate 
members with what they called ‘ tin* law relating to Things.’ 
The <li\ i>ion turning upon the distinction between, on tin* 
one hand, the persons in whom a ri^ht ivsides or against 
whom it is available: and, on the other hand, the objects 
over which it is exorebed and the act- by means of which 
it is enjoml. 

]t will he observed that though the Roman writers shorten 
‘ms (juod ad personas pert met into ‘ iu< per-onarum V they 
never abbreviate tin* “ins <piod ad res pertinet’ into 1 ins 
rerum.' ^ et their later followers ha\e talked of ‘ ins rerum, ’ 
as well as of * iu> per^onamm.' thereby eau-iii"' not a little 
confusion; and >dr Matthew Hale, adopt ini’- these phrases, 
mistranslates tlx in • Rights of Prisons and ot filings, and 
is follow ed bv Pdackstone . 

The distinction, which piobabU made its first appearance 
in the I 'Idiot , w iiieli \\:s adopted b\ .1 ust inian, and i- recog- 
nised iimre or le-s 1»\ almost all modern jurists , has also 
been expressed in other wavs. 

lieiitham’s distribution <d‘ the law into ‘particular’ and 
‘general’ amounts to much the same tiling f 

M. Plondeau mean.- to indicate the same distinction when 
he divides the law into that of * capable*' and of ‘ in- 
caj >ables V 

M r. We-tlake detines “status’ as ‘that peculiar condition 
of a person whereby what is law for the u\crn<r< eiti/.en is 
not law for him 

Mr. Poste, o-uided perhaps by reminiscence- of Aristotle, 
opp< >sos the law of ’ equals ’ to that of * uhe»pials * 

1 1 n-L. ii. I. |>r. 

a (’olldli. i. j*. I 22, 

3 St-c ThiRant. V* r.-tifh", ii. uRrr in* r<*r. c t j»* m. ; Savi^riy, SyaUjin, i. |*. yjZ 

AiiKt.ii, ii. }*p. 7 ,‘y w - 

* Trait*'.-*, i. {*p. i=o. 2?‘j, 2<j4. 2( f f ; Austin, ii. }.. 418; iii. j.. 2 25. 

1 Cite*! Rv Austin. ii. |»{». 411. 417. 

* Private J ntematii'iial Law, * Vy. 

7 Gaiim, i. § 8. 


eii.u\ ix. 


I *« I n i vftlf ut 
jihr.mi-K, 
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It is not easy to find apt terms to express the true nature 
of the distinction. None of those already enumerated are 
satisfactory, and we would venture to suggest the adoption 
in their place of c normal ’ and 4 abnormal.’ Why we prefer 
these terms to any others will appear from the closer 
examination of the subject upon which we are about to 
enter. 

A Right varies with a variation in any one of the series 
of its constituent dements. The possible variations in the 
two extreme terms of the series are, however, far fewer than 
in the two intermediate terms. This is the case, first, because 
both of the extreme terms are Persons, so that they are sub- 
ject to the same sets of variations ; and, secondly, because 
as a matter of fact the possible varieties in juristic person- 
ality are far fewer than those in the juristic character of 
objects or acts. 

The Law of Persons, as a source' of variety in rights, is 
therefore distinct from and much smaller than the residue 
of the Law, which is generally called the Law of 'things. 
The jurist, may make either one or the other species of 
charnet eristics his starting-point, in considering the aggre- 
gate oi rights which make up the whole field of Law. He 
may consider seriatim the possible varieties in the persons 
with whom rights may be connected; treating under each 
personality of the various objects and acts with which it. may 
be combined : or, he may start from the variations in objects 
and acts ; considering by way of supplement the modifications 
which the rights connected with these undergo in each 
case from varieties in personality. Thus the aggregate of 
rights may be likened to a figure of two dimensions: the 
shorter of these dimensions representing the Law of Persons ; 
the longer the Law of Things. And the figure may be sup- 
posed to be marked off into squares, like a chessboard, by the 
intersection of a few horizontal lines expressing the possible 
varieties of personality, and of a multitude of vertical lines 
expressing the possible varieties of object or act. 
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It is a nu n* choice of the more convenient cmirsc, whether 
Lilt* jurist makes the ‘ personal ’ dimension of the rio-lit or 
its ‘real' dimension the basis of his cla-Mfieat ion. Now as 
a matter of fact the personal dimension is one which in the 
majority of ea<es needs no consideration at. all. When tin* 
i > ersons Loth of inherence ami of incidence are human beings 
who are eiti/ens of full a^v and sound mind, not under 
coverture, or eon\ieted of crime, in other words when their 
personality is ‘normal,’ tin* personal diim i nsion oj' tin* ri^ht 
in question is wholly* disregarded. It. is only when one or 
Loth of the Persons concerned are 4 abnormal,’ i. c. are 'arti- 
ficial' persons, or infants. or under coxerturc, or eon\iet. or 
lunatic, and so forth, that the spc« ial elfeet upon the ri^lit in 
question of thi- abnormal personality lias to be eon.-idered. 
Since therefore in most eases Personality is not considered 
at all ; and since when it is considered, because abnormal, its 
aberrations are confined within very narrow limits of possi- 
bility : it would form a most inconvenient basis for the 
classification of rights, compared with those characteristics 
which depend upon the object or act with which the ri#ht 
is concerned. The variations of these characteristics are 
incalculably numerous, and to an account of the ri^ht in 
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chap. ix. question founded upon these, it is easy to add by way of 
supplement any modification which it may receive on account 
of abnormal personality. 

What has been said may be made clearer by an instance. 
The right of an infant to build on his land so as to obstruct 
the windows of the house of his neighbour who is a person 
of unsound mind, is capable of being considered from at 
least four points of view, viz. as a branch of the law (i) of 
Infancy, ( 2 ) of Ownership, (3) of Servitudes, (4) of Lunacy. 
But it is clear that the first and the last points of view, 
(1) and (4), belong to one and the same department of 
law, viz. the way in which rights are varied by varia- 
tions in the conditions of Persons ; and a little reflection 
will show that these variations are not very numerous; in- 
fancy, lunacy, coverture, alienage and a few more, nearly 
exhaust the list, of varieties in personality ; while, on tho 
contrary, the intermediate points of view, (2) and (3), raise 
classes of questions which are of almost unlimited extent, 
because they are bounded only by the varieties of physical 
objects and the modes in which they may be treated. 

By abstracting the law of Persons from the rest of the 
law the description of a right is thus much simplified. Two 
terms only, instead of four, have primarily to be considered, 
viz. the physical object and the act. Only when there is 
any peculiarity in the condition of the person of inherence 
or of incidence need the iirst or fourth terms of the series, 
now consolidated into the ‘ Law of Persons/ be considered 
at all. 

The inquiry into the law of Persons is thus supplemen- 
tary and secondary to that into the residue of the law, com- 
monly called the law of Things. The order of exposition, 
either of the science of Jurisprudence, or of a body of law, 
should, therefore, be: first, the law generally, without re- 
gard to peculiarities of personality; secondly, the law of 
Persons. Austin is doubtless right in pointing out that 
Blackstone made a mistake in discussing what he calls ‘the 
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Rights of Persons ’ before the ‘ Rights of Things * ; herein cmr. ix. 
following the Roman institutional writers, hut departing from 
the better arrangement of his great forerunner Sir Matthew 
Ilale. 

Assuming it to l>e convenient to draw a line between the Whore 
law of Things and that of Persons, where is the line to he t,M 
drawn ? The tests which have been proposed of the character- <lrawnT 
istics of the law that ought to be treated of under tin* latter 
head are various and unsatisfactory. The marks of a status 
or condition arc, according to Austin, three. k first, it 
resides in a person as member of a class. Secondly, the 
rights and duties, capacities and incapacities, composing the 
status or condition, regard or interest specially tin* persons 
of that class. Thirdly, these rights and duties, capacities 
and incapacities, arc so considerable in number that they 
give a conspicuous character to the individual, or extensively 
iiilluencc his relations with other members of society.’ This 
last quality he thinks is not essential, and would not be 
regarded in a body of law rationally constructed 

The-e marks are however not sufficiently distinctive, as 
they will be found not only in infants or lunatics, to whom 
a special -talus is generally att ribiited. but a No in landlords 
or stockbrokers, to whom as members of a class nothing of 
the sort is conceded. It has been ingeniously suggested that 
‘the essential feature of a status i> that the rights and 
liabilities aliecting the class which constitutes each particular 
status are such a> no member of the class can vary by 
contract *V Rut something more is neees-ary. 

The true test is surely this. Does the peculiarity of the 
Personality arise from anything uneonneeted with the nature 

1 Jurisprudence, Led. xl. p. 712, El. 3. t’f. Lcntham, I Vine. Morals and 
Legislation, c. 16. 

2 Sir \V. H. An«on, Principles of Contract, Ed. i,p. 328. Mr. Hunter’s pro- 
I>ofied use <*f * status’ aa covering * those ca-es where a pennanent relationship 
is created by the law : when duties imposed uj>on a |>eraon are imposed upon 
him as a rneinW of a clasa ’ 'Roman Law’, p. 475 , in still more vague than 
those above mentioned. 



126 THE LEADING CLASSIFICATIONS OF BIGHTS. 


CHAP. IX. 


(.'laHsoft of 

PtTHOIl- 

ality. 


of the act itself which the person of inherence can enforce 
against the person of incidence? 

In order to determine, for instance, whether the rights of 
landlords should be considered under the law of persons, we must 
ask whether landlords as a class have any juristic peculiarities 
unconnected with the acts which they are entitled to demand 
from their tenants ; such as the payment of rent, the observance 
of covenants, &c. They clearly have not. A landlord merely 
means a person who is entitled to these acts. On the other 
hand, suppose the landlord to be an infant ; here at once a 
whole set of characteristics are present, modifying the right 
to rent, &c., and quite unconnected with it. Nor is it only 
because the same person sustains the two characters of infant 
and landlord that this is the case ; a man may be a pawn- 
broker and landlord, but the rights as landlord will not be 
affected by his occupation as pawnbroker. The personality 
recognised in the law 7 of persons is such as modifies indefinitely 
the legal relations into which the individual clothed with the 
personality may enter. 

Of such affections of Personality there are two classes : — 

( 1 ) The person may be ‘artificial,’ i. e. may be not a human 

being. 

(2) The person may be under disability, or may enjoy ex- 

emption, on account of age, sex, mental incapacity, 
crime, alienage, or public station. 

All of these are abnormal deviations from the ordinar\ r case 
of both parties concerned in a right being human beings, 
under no special and far-reaching disability or exemption. 
When the disability or exemption is not of a far-reaching 
character, it w T ill not be treated in practice as founding a 
social status, although, upon the principles above stated, 
otherwise capable of being so treated. Thus, as a rule, 
soldiers, or blind, or illegitimate, persons are not held to 
occupy a status, although in several respects, and in particular 
with reference to testamentary powers and rights of suc- 
ceeding ah inf citato , they may respectively exhibit peculiarities 
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which arc not involved in the statement that they are in chap. ix. 
military service, blind, or illegitimate 1 . 

W e have already pointed out what we conceive to he 
Austin's mistake in subordinating to the distinction now 
under discussion, what is in our opinion the still more radical 
one between ‘Public/ ‘Private’ and 'International* Law; a 
mistake to w hich we attribute much of the imperfection which 
mars the result of the labours of this great- jurist. 

The contrast between the law of persons and of things. The <li* 

5 t unction in 

or between ‘normal’ and ‘abnormal’ law, i. c. the law ‘ oi’ traceable 
normal’ and ‘of abnormal persons,’ is sharply defined only 
in one of the departments into which the whole subject- 
may be divided in accordance with this threefold distinction, 
though something analogous to it may be detected in the 
others. 

In Private law, win re all the eharaeterist ics of law are in Private 
fully present, the law of Persons is. as we have already de- 
scribed it, a statement of the ways in which the general law 
is modified by varieties of status; while the law of Things 
is a description of the various kinds of rights enjoyed in pri- 
vate capacities by persons as being within the jurisdiction of 
a State, but not as being in any way representative of the 
sovereign power in the State. 

In Public law, which as we have seen possesses tin* in Public 
eharaeterist ics of law in a lower degree of development, the iW ‘ 

1 The im-dcrn ila:o' ren*gni-e status founded upon pliyn.ru] diameter- 
istiefl ‘ nuturale-*,’ opposing them t<> the ‘sta’u* civilcn* < libei-tatis, <:i\ itatin, 
and iaruilh.c rc'-cuiTd in t: *• older Unman law. Sa vigny objects to thin, 
and to the vague definition of statua as ‘a quality by means of which a man 
liaa certain rights,’ that the lint of status would he interminable, ami the law 
of Btatua would become identical with the whole body of the law. System, 
ii. p. 445. Appendix. Hi* objection would not apply to such a definition oh is 
now [rnj»i »ed. Prof. A. V. Ideey, in a most able review of the first edition 
of this book, points out that status as here defined would he one of the * real 
kinds ’ of J. S. Mill, ‘ which have, beside* the patent qualities which have led 
us 60 to class them, an indefinite number of common characteristics which we 
have not before our mi nils, and may not even have within our knowledge.' 

Law Magazine, 18S0, p. 400. 
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distinction is but faintly traceable. What is analogous to 
the law of Persons here consists in a description of the State 
as a whole, of its ruling body, of bodies or persons enjoying 
delegated ruling power, and of its constituent members as 
such ; in short, in what is usually known as ‘ Constitutional * 
law. On the other hand, the residue of Public law has its 
analogies to the law of Things. It consists in — 

(1) A description of the way in which the different delegacies 
of the governing body are set in motion. This may be 
called ‘ Administrative ’ law. 

(2) A description of those rights of the community at large 

which arc violated by injuries done to it as a whole, or 
to any member of it, and of the punishments with which 
infractions of such rights are visited. This is commonly 
called ‘Criminal* or ‘Penal’ law; because the usual 
mode of stating and circumscribing such rights is by 
defining violations of them, and by prescribing the 
punishment due to such violations. 

The nearest approach to a law of Persons in International 
law is contained in that portion of the science which de- 
scribes the characteristics of a fully Sovereign State, and the 
inodes in which the rights of a State are affected by the 
absence of such characteristics. 

III. Another grand division of rights turns upon the lim- 
ited or unlimited extent of the person of incidence, by which 
phrase, as may he remembered, we mean the person against 
whom the right is available. A right is available either 
against a definite person or persons, or against all persons 
indefinitely. A servant, for instance, has a right to his wages 
for the work he has done available against a definite indi- 
vidual, his master ; while the owner of a garden has a right 
to its exclusive enjoyment available against no one indi- 
vidual more than another, but against everybody. 

This distinction between rights has been expressed by 
calling a right of the definite kind a right in personam , of 
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the indefinite kind a right. in rent. And these terms, though chap. ix. 
not perfectly satisfactory, have obtained a currency which is 
of itself a recommendation, and moreover are perhaps as 
good as any substitutes which could he suggested for them. 

The former term indicates with tolerable jierspicuity a right 
available ‘in personam (certain) * against a definite indivi- 
dual, while the latter implies that the right is capable of 
exercise over its object, ‘in rein/ without reference to any 
one person more than another. 

The use of these terms to distinguish between two classes History of 
of rights is of comparatively recent, date, but is quite in 
harmony with their use by the classical Homan jurists, in 
distinguishing between different classes of stipulations, pacts, 
actions, exceptions and edicts. Any of these are said to be 
• in personam 1 if referring to the duties of a given individual, 

‘in re m ’ if operating generally. Thus we are told : 1 Praetor 
in hoe edict o, i. <*. quod inetus eniisii, generaliter et. in rein 
loquitur, noc adicit. a quo gesfum.’ ‘ Paetorum quaedani 
in rein sunt, quaedani in personam. In rein sunt, quotient* 
generaliter paeiseor ne potam ; in personam quoth ns lie a 
persona pctani, id est ne a laieio Titio potam This use is 
also analogous t o the deseript ion of judgments as being /// rent 
or in )>• rttnnam. and to the mediaeval distinction between 
‘ statuta realia 1 and ' personalia “V 

The same op] option has abo been denoted by the less Equivalent 
descriptive terms *ius in re* and ‘ins ad rein/ which first 
occur in the canon law * ; and bv the terms * absolute * and 
‘ relative. ’ which by employment with many other meanings 
are too void of precision for the purpose. 

1 I >ig. iv. 2. (j ; ii. 1 4. 7. S. I ‘f. ii. 14. 57 ; vii. 9. 5 ; .\ xxix. 1 . 10 ; xxxix. 

2. 19 ; xliv. 4. 2. 2 ; xliv. 4. 4. ; Gai. Inst. iv. \ 4. 

3 See Chapter xviii, infra. 

3 C. 40 <le cone, praeb. in Sext. ; e. 8 de pra**b. cod. * Jus in re ’ is chemical, 
e. g. Dig. xxxix. 2. 19. The distinction is thu* explained by IIul»er: ‘ Iuh in 
re est facultas hoinini ad rem computens. sine renpectu ad certain personam, 

Ius ad rem t-fct facultas competent* in aliam personam ut nobis aliquid del vel 
faciat.’ Praelect. ii. I. 12. Cf. Gluck, Pandek ten, ii. § 175 ; Thibaut, Versuche, 
ii. p. 26. 

K 
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Longer, but more complete, expressions are * rights against 
individuals,’ and ‘rights against the world,* and these, ori- 
ginally suggested by Hugo 1 , are perfectly unobjectionable. 

If the terms 4 in rem * and ‘ in personam ’ were to be dis- 
carded, we should prefer to speak of ‘ rights of determinate,’ 
and ‘rights of indeterminate incidence.’ 

IV. The last of the great divisions of rights distinguishes 
those where the act. is due for its own sake, from those where 
it is made due merely on default of another act. The 
former kind have been by various writers styled rights ‘ pri- 
mary,* ‘sanctioned.’ ‘of enjoyment’; the latter kind have 
been described as rights ‘ sanctioning,’ ‘secondary,’ ‘ resti- 
tutory,’ ‘of redress.’ We prefer to distinguish them as rights 
‘antecedent’ and rights ‘remedial.’ 

The nature 1 of the distinction is sufficiently simple. The 
rights of the owner of a garden not. to lmv<* it. trespassed 
upon, of a servant to have his wages paid, of a purchaser 
to have his goods delivered 1o him, are all of tin* former 
kind, viz. rights ‘antecedent,’ which exist before any wrongful 
net. or omission. They are rights which are given for their 
own sake. The right of the owner of a garden to get 
damages from a party of men who have broken into bis 
grounds, of a servant to sue his master for unpaid wages, of a 
purchaser to get damages from a vendor who refuses to deliver 
the goods sold, are, on the other hand, of the latter kind, or 
rights ‘remedial’; they are given merely in substitution or 
compensation for rights antecedent, the exercise of which has 
been impeded, or which have turned out not to he available. 

If all went smoothly, antecedent, or primary, rights 
would alone exist. Remedial, or sanctioning, rights are 
merely part of the machinery provided by the State for the 
redress of injury done to antecedent rights. This whole de- 
partment of law is, in an especial sense, ‘ added because of 
transgressions.’ 

1 Lehrbuch eiuts civil latiselien Curout, v. \\ 72 . 
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Out of each of the four grand divisions of rights there nixr. ix. 

arises also a grand division of law. Ineluding therefore the r^. ulfc 

... . . . , in* 

distinction between ‘substantive’ and ‘adjective’ law, ex- wow of 

plained in a former chapter 1 , we have five main principles 

upon w hich the field of law may be divided, viz. into — 

Substantive and Adjective* law ; 

Private, Public, and International law ; 

Normal and Abnormal law ; 

The law of rights ‘ in rem,’ and of rights * in personam ' ; 

The law of rights antecedent , and of rights remedial. 

One or other of those principles must bo selected as de- 
termining the fundamental division. Kach limb of the subject 
mav be then subdivided in accordance with the other prin- 
ciples one after another. 


Adopting as the primary division of rights that which The pri* 
turns upon the distinction between the political or non- H j on ‘ 
political quality of the persons with whom they are con- 
nected, we shall divide law, in the first instance, into — 

Private, 

Public, and 
International ; 

and shall deal with each of these great topics in the order 
in which we haw enumerated them. Put before doing so, 
we propose to call attention to certain characteristics of rights 
gcnernllv, which may In* now ino-t conveniently' explained, 
once for all. 



CHAPTER X. 

EIGHTS AT REST AND IN MOTION. 

The nature Rights may l>e regarded under two aspects, either as at 
of rights. 0 ** r( ‘^ J or as i n nintion. In other words, the jurist has to con- 
sider not only the nature, or scope, of any given right, hut 
also the causes which originate or terminate its connection 
with the person in whom it resides 1 . lie must include, for 
instance, in a survey of the law of real property, not only 
an account of the various rights of the owner of land, but 
of also a description of the various kinds of ‘titles.’ He has 
1 1 ^ therefore to determine whether to divide his work into two 
halves, one of which shall deal with rights, and the other 
with the causes by which rights are connected or discon- 
nected with persons ; or whether to make rights his sole 
topic, bringing in under each kind of right all needful in- 
formation as to the causes by which it is set in motion. 

We propose to adopt the latter alternative, as presenting, 
upon the whole, the fewer difficulties. We shall, at any rate, 
be spared the awkwardness of discussing possessory rights 
apart from the acts of possession out of which they arise, or 
contractual rights apart, from the agreements to which they 
owe their existence. Some repetition is no doubt inseparable 


Supra, p. 8l. 
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from the proposed method, hut it b IiojhhI that the amount of crur. \. 
this may be considerably lessened by the general statements iviitnin- 
respecting l>oth the nature and the movement of rights which 
will be comprised in the present chapter. 

I. A riofht which is at rest requires to be studied with Rights m 
reference to its ‘ orbit * and its * infriiurement.* Hv its 1 * * 4 orbit.’ r " { . 

• ( )rt> t. 

we mean the sum. or extent, of the advantages which are 
conferred by its enjoyment. Hv its ‘ infringement/ we mean infrin^.. 
an act. in the strict scum* of the term h which interferes with nu,lL 
the enjoyment of those advantages. A knowledge of the 
former necessarily implies a knowledge of the latter, and 
rit'c itrxii , since the one is always precisely correlative with 
the other. It is obvious that to know the whole extent of 
the advantage conferred by the enjoyment of a riirht is tin* 
same tiling as to know what nets are infringements of it. 

Thus the rii^ht may be such as to exact from the world an 
abstention only from .any deliberate interference with it., or it 
maybe such as to exact an abstention even from such an 
infraction of it as may result from want of care. Ajjain, 
ihc person of inherence may be entitled absolutely to absten- 
tion on the part, of others from certain arts, alt hou^h they 
mav ‘cost him nothing, no not so much as a little thar/n/fnn *'/ 
or only to abstention from those a«-ts when they occasion him 
actual loss, not onlv htutrm but a bo •/</ //////' /// '. If it be estab- 
lished that a solicitor has an absolute ri^lit that no one shall 
falsely impute to him professional misconduct, irrespectively 
of any pecuniary loss re.-ultm** or not resulting from the 
charge, and that a street pas-entrer has a ri^ht not to be 
run over by netrli^ent driving, it follows that slander of a 
solicitor, though unaccompanied by loss, and ne^li^ent driving 
causing injury to a street passenger, are alike wrongful acts. 

1 Supra, p. fj2. 

3 See Lord Holt'* remark* in Aahby r. White, Iy>rd Raymond, 

• C f. the liability which ariaen upon *ub*i deuce of land, caused by the other- 

wise innocent excavation* of the owner of the nubaoil, JJonomi v. Lackhou»e, 
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On the other hand the orbit of a right may be, and very 
generally is, ascertained by an enumeration of the acts which 
are violations of it ; as a right of property is consecrated by 
the commandment ‘ Thou shalt not steal.’ 

It is necessary to observe that what might appear to be an 
infringement of a right often turns out upon investigation 
not to be one. This may be the ease, because the apparent 
act is no act at all, or because it is not the true cause of 
the damage complained of, or because the right which seems 
to have been infringed has been waived, or because the right 
has been forfeited, or is disallowed on grounds of public 
policy. 

1. When the apparent act is really the result of circum- 
stances over which the apparent agent had no control ; as, for 
instance, if the horse which he is driving is frightened by the 
sudden noise of a cart driven furiously along the street, and 
becoming unmanageable does injury to persons and property, 
he is not responsible. The result here is a mere accident, 
since a true act. must be accompanied either by intention, or 
at least bv negligence l . 

2. No one circumstance in this world can be called with 
perfect accuracy the cause of any other. Even if I fire 
a pistol at a man and kill him, many other causes are at 
work besides the agency of my will upon my finger, and so 
upon the trigger of the pistol. There must be, for instance, 
the explosive power of the powder, the law of gravitation 
permitting the passage of the bullet, the manufacture and 
sale of the pistol, and so forth. In many cases the share of 
the person whom we wish to make answerable is mixed up in 
a far more complex manner with the other events and acts 

9 H. L. C\ 503 ; ami upon damage done by the bursting of a reservoir, the 
storage of water in which gives of itself no right of action, Fletcher r. 
Hylands, L. K. 3 11 . L. 330, or by the escape from custody of an animal of 
known dangerous propensities, May r. Burdett, 9 Q. B. 101. Damage bo done 
is actionable without proof of negligence. The excavation is made, and the 
dangerous substance, or animal, is kept ‘ at one’s peril.’ 

1 Supra, p. 97. Cf. Holmes r. Mather, L. R. 10 Ex. 261. 
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which have led to the result. In a case in which a squib was ciiai\ x. 
thrown by A at B, and B, to get, rid of it. threw it at 0, 
and it was thus passed on, till it ultimately hit and injured Z, 
it was held that A was liable. 1 2 3 4 lie who does the first, wrong,’ 
said the Court, 4 is answerable for all the consequential damages. 

All that was done subsequently to the original throwing was 
a continuation of the first force and tirst act, which will 
continue till the squib was spent by bursting, and I think 
that any innocent person removing the danger from himself 
to another is justifiable V If is conceivable that the decision 
in this case might have been otherwise, and it must be 
remembered that the law will refuse to consider an act, to 
be the cause of a result which is either, in the language of 
English law, 4 too remote,’ or to which the injured party 
has ‘contributed’ by his own negligence. 

As to remoteness, it was said by Lord Bacon: 4 It were Remote- 
infinite for the hnv to consider the causes of causes, and their noBH * 
impulsions one of another ; therefore if contcntcth itself w ith 
the immediate cause, and judgeth the, acts by that., without 
looking at any further degree"/ The wrong and the damage 
must be, it has been said, ‘concatenated as cause and effect V 
The difficulty is, of course, to decide when this can fairly be 
said to he the case. Lord Kllenhorough held that where special 
damage must be shewn, it must be the legal, as well as the 
natural, consequence of the act complained of, and accordingly 
that A had no action against B for the utterance of slanders 
which had caused A to be wrongfully dismissed from his 
situation 4 . M ueh doubt lias however been thrown upon the 
correctness of this view A 

1 Scott r. Sht j.l ion 1 , i Sin. L. C. yj'j ; rf. thu opinion of Laboo ; 1 Si, cum 
vi ventoruin navis iuipuLa eiset in turion anchorarum alU riun, ct nautae funes 
praocidisaent, bi nullo nli<> nu«d<# ni «i p race:.* is funibus cxplicare ho potuit, 
null am actit.nein damlam.’ I>ig. ix. 2. 2 9. 3. Ib. 4 9. 1. 

2 Maxims, Reg. I . 

3 Gerhard r. Hates, 2 Ell. and li, 490. 

4 Vicars r. Wilcox, 8 East. 3; cf. Ward r, Weok*, 7 Ring. 21 1. 

4 Knight r. Gibbs, 1 Ad. and E. 4O ; Lynch #-. Knight, 9 11 . L. C. 577 ; 
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chap. x. A person is said to contribute to his own injury, when 
Contribu- h e s0 acts as to become a * co-operative cause * of it. For 
gence. instance, the owner of cattle which have been injured by a 
railway train cannot recover from the Company if they have 
strayed on to the line through his own negligence in not 
shutting gates 5 . But the negligence of the sufferer is not 
held to be contributory, when the result complained of might 
have been avoided by the exercise of ordinary care on the part 
of the wrong-doer. 

Of third The contributory negligence of a third party is no excuse 
,,arty * for the negligence of the defendant 2 . To this rule two ex- 
ceptions have been recognised. First, when the cause of 
action is derived from a negligent third party, which is the 
case where a parent or guardian sues for injury to a child, 
caused by its own carelessness 3 ; and secondly, where the 
plaintiff has 4 identified himself’ with the negligent third 
party, as where the plaintiff was a passenger in a vehicle 
the driver of which contributed by his negligence to the 
injury caused by the driver of another vehicle, who was the 
defendant in the action 4 . This latter doctrine, which is dis- 
approved of in Scot land 5 and generally in the United States (i , 
has at length, after a currency of forty years, been repudiated 
by the House of Lords 7 . 

Apportion- The Admiralty practice in cases of contributory negligence 
negligence. was *° apportion the liability between the plaintiff and 
defendant (the nutfi corum indicium ), and this rule is now’ 
extended by the Judicature Act of 1873 to all cases of 

Bollock. Torts, p. 221. The cases on remoteness of cause were elaborately 
considered by CWkburn C. J . in Clark r. Chambers, L. R. 3 Q. B. 327. 

1 Ellis r. London and S. \Y. By., 2 H. and N. 424. 

3 Burrows r. March Gas Co., L. R. 5 Ex. 67. 

5 Maugau r. Atherton, L. R. 1 Ex. 239, but cf. Lynch r. Xurdin, 1 Q. B. 29. 

4 I horoughgood r. Bryan, S C. B. 113; cf. Armstrong r. Lane, and Yorks. 
By. Co., L. K. 10 Ex. 47. 

6 Hobbs r. Glasgow By., 3Ct. of Session Ca«es, Ser. 4. 215. 

* Webster r. Hudson By., 19 N. V. Kep. 341. 

7 The Bernina, 12 Prob. I>iv. 5S, confirmed in H. L., as Mills r. Arm- 
strong, 1 3 App. Ca. 1 . 
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collision between two ships 1 . In all other cases, according to chap. x. 
the law of England, a plea of the contributory negligence of 
the plaintiff is, if supported, fatal to his right of action 2 . 

Roman law seems to have arrived at the same result in 
practice, though on somewhat different theoretical grounds. 

The question is treated in the Digest not as one of causa- 
tion but as one of set-oil', in which the negligence of the 
plaintiff balances that of the defendant. 3 . k Quod quis ex 
culpa sua scntit., non intelligitur sentire/ says Pomponius 4 . 

3. * Volenti non fit. iniuria.’ If a right is waived, an net Waiver, 
which would otherwise be an infringement of it becomes 
permissible. Thus consent on the part of the husband was a 

good pica in bar of the old action for criminal conversation. 

80 ‘leave and licence’ is an answer to an action for trespass, 
and a similar defence may be pleaded for what might appear 
to be a breach of covenant. The waiver must, of course be 
given freely and with knowledge of the circumstances. 

4. If a right is forfeited, or suspended, by misconduct, an Forfeiture 
act. which would previously have been a violation of it ceases 

to be unlawful. A11 assault may be justified on the ground 


1 Fur a review of the eases on the Admiralty practice, hoc 2 L. Q. R. p. 357. 
The principle of the naficormn indicium haw recently hocn extended by tin* 
Supreme Court of the l\ S. to all cases of maritime tort. The Max Morris, 
137 U. S. Rep. 1. 

* Seo an aide article by Mr. E. II. Crosby in the American Law Review for 
1SS0, p. 770, and the notes to Ashby r. White, 1 Sin. L. C. In Illinois, and 
so 1 m.* other states, it seems that the courts weigh the question of ‘comparative 
negligence/ allowing a plaintiff whose negligence is * slight * to recover against 
a defendant whose negligence is ‘ gross.’ it has lately been held that the 
plaintiff is l»ound not only to prove the negligence of the defendant , but also 
to disprove any contributory negligence of his own ; J)avey v. L. and S. VV. 
Ry., 12 (J. lb Div. 70; Wakeliu r. L. and S. W. Ry., 12 App. ('a. 41 ; but nee 
Dublin, Ac. Ry. r. Slattery, L. K. 3 App. Cases, 1155. 

: This is sometimes described as * ( hi) pa- compensation.’ See Pernicc, Zur 
Lehre von den Sachbeschadigungen, p. 58. 

4 Dig. 1 . 17. 203. So Ulpian : * Si in loco pericubmo Bellarn habenti ton«ori 
se quit commiserit, ipse de sc queri debere/ Dig. ix. 2. 11. pr. ; and Panins : 
‘Multa huiusmodi deprehemluntur quibus suminovetur petitor si evitare peri- 
culiun poterit.’ Ib. 28, cf. S. R. i. 15. 3. The culpa of the plaintiff is 
immaterial when the defendant is in dolo. Dig. ix. 2. 9. 4. 
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that it was committed upon a person who had forced his 
way into one’s house and refused to leave it, or an arrest 
by the production of the warrant of a competent authority. 

5. A right may also be suspended on grounds of public 
policy. So a trespass on land adjoining a highway may be 
justified if the highway is impassable. 

The responsibility for an infringement does not always 
attach exclusively to the visible wrong-doer. In accordance 
with the maxims 4 respondeat superior’ and ‘qui facit per 
alium facit per se,’ a person is liable for those acts of his 
agents or servants which either were expressly authorised 
by him, or which were done by them in the course of their 
employment 1 . 

By way of exception to this principle, it was for many 
years set tled English law that ‘ one fellow servant could not 
recover for injuries sustained in their common employment 
from the negligence of a fellow servant, unless such fellow 
servant is shown to be either an unfit or improper person to 
have been employed for tin* purpose- ’ ; the reason given being 
that an implied contract is entered into by servants to accept 
the consequences of the negligence of a properly selected 
fellow servant, as an ordinary risk of their employment. The 
exception was, however, much restricted in its operation by a 
statute passed in 18S0 5 . 

1 Mr. Justice Holmes brings forward a mass of curious evidence, beginning 
with Exodus xxi. 28, to show that the remedy "as in early times against the 
immediate cause of damage, even inanimate, the owner of which was there- 
fore bound to surrender it noxae deditio though in later times lie was 
allowed to redeem the offending property by a money payment. This is 
reversing the order of ideas which looks upon the surrender as liawug been a 
substitute for payment. The t'ommon Law, pp. 7-35. On the connected in 
stitution of the * Heodand,’ see 1 151 . Coiuiii., 300. 

8 Feltham r. England, L. R 2 0 . 15 . 36. This view, first held in the ease of 
Priestly r. Fowler, 3 M. & W. 1 ^837 , seems to l»e unknown on the Conti- 
nent; see Parliamentary Papers, 1886, [c. 4784]. It is settled law in the 
U. S. See Murray r. S. C. Rail. l\*., 1 McMullan v South Carol. 1 , 3S5 ,1841;, 
and Farwell r. Poston and Wore. Rail. Co., 4 Metcalf (Massachusetts), 49. 

3 43 and 44 Viet. c. 42. Cf. Sir F. Pollock's art. in 1 Law Q. R. 207. 
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II. The origination, transfer, and extinction of rights, or, chai\ x. 
as the Germans would sav, the connection and disconnection ,n 

* motiou. 

of 4 Rechtsverhiiltnisse * with their Subjects 1 , are due to Facts, 
but may be the result of either of the two species of Facts, 
i. e. either of an Event or an Act 2 . A fact giving rise to 
a right has long been described as a 4 title ’ ; but no such 
well-worn equivalent can be found for a fact through which 
a right is transferred, or for one by which a right is ex- 
tinguished. A new nomenclature was accordingly invented 
by Rent ham, which is convenient for scientific use, although 
it has not found its way into ordinary language. He describes 
this whole class of facts as 4 Dispositive , 1 distinguishing as PinpoMii 
‘Investitive* those by means of which a right comes into 
existence, as 4 Divestitive * those through which it terminates, 
and as ‘Translative’ those through which it passes from one 
person to another' 5 . 

l. An ‘investitive* fact.’ finds its nearest equivalents in 
classical Latin in the terms 'iusta causa, ’ 4 iust.um initium,’ 


and * titulus.’ In some, but not. in all, cases, it is possible to 
detect two stages in the acquisition of a right., a more remote 
and a nearer, and it has been proposed to distinguish them 
by describing the ‘causa remota’ as ‘titulus,* the 4 causa 
proxiina ’ as 4 modus ncquirendi.' 4 Pavendum est ante omnia,* 
says Ileineecius, ‘ ne confundamus titulum et. modum adqui- 
rendi, quippe qui toto coelo ditlerunt’; and lie goes on to 
assert that ‘dominium * can never be gained without the com- 
bination of a ‘titulus,’ giving a 4 ius in personam,’ and a 
4 modus adquirendi,’ which superadds the 4 ius in rein.’ These 
two stages are undoubtedly traceable in such a transaction as 
a Roman contract of sale followed by delivery, but they arc by 


1 Cf. Savigny, System, ii. p. 374; iii. p. I ; Windscheid, Pand. i. [>. 170. 
a Supra, p. 81. 

* His further distinction of ‘ Investitive ' facta into ‘ collative ’ as conferring 
rights, and * impositive ’ as imposing duties, and of * Divestitive ’ fact* into 
‘ destitutive * or ‘ablative* as extinguishing rights, and ‘exonerative’ as ex- 
tinguishing duties, seems to be of less value. Cf. Works, iii. p. 189. 
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no means universally present in the acquisition even of real 
rights, and it is now admitted that the importance of the 
distinction has been much overrated 1 . 

A right may be conferred either by a direct act of the 
sovereign power, or by some fact which brings a particular 
instance within the operation of a general law. In the former 
case the investitive fact would be properly described as a 
‘ privilegium/ in the latter ease as a 1 title.’ The grant of a 
monopoly would be a fact of the former kind, the death of an 
ancestor, bringing into operation the law of inheritance, would 
be a fact, of the lat ter kind, and would be an instance of what 
is described by some writers as ‘ Qualification/ i. e. the substi- 
tution by the course of events of a definite individual instead 
of an ‘incerta persona’ as the person entitled to a right 2 . 

2. A ‘divestitive fact’ puts an end to a right altogether; so 
the right of u tenant terminates with the expiration of his 
lease, and the right of a creditor is at an end when his debt 
has been paid. 

3- Hights are more commonly transferred than altogether 
extinguished, so that, a divestitive fact is very often capable 
of being regarded, from another point of view, as investitive 
also. A convevance of land not onlv terminates the rights 
of the vendor, but also originates those of the purchaser. A 
fact which fulfils this double function is called by Bentham 
‘translative/ and the right which results from such a fact 
is said to be acquired ‘ derivatively 1 .’ 

Translative facts may be regarded from several points of 
view, and may be classified with reference to their voluntary 
or involuntary character, to the persons between whom the 
right pusses, and to the extent of the right passed. 

1 Hein. Rceit. ii. tit. 2. 339. ‘I>er vergebliehe Versuch, jede Recktserwer- 
bung auf einen iustus ti till us und s. g. modus adquireudi zurfickzuftthren, ist 
nun allgemein aufgegeben.’ Rocking, Inst. p. 44. 

a Austin, iii. pp. 93-98. 

* Puclitn, Inst. ii. p. 325, points out that in all derivative acquisitions there 
is a legal relation between the auctor and the person acquiring ; not merely a 
loss by one and gain to another, as in usuc&pio. 
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The fact may be involuntary, i. e. as far as the parties to chap. x. 
the right are concerned, it may be a mere external event, such 
as a bankruptcy, the death of an intestate, accession, adjudica- voluntary, 
tion, escheat ; or it may be a voluntary act on the part of the 
person from whom the right passes, such as a contract of sale, 
or a testament. In the latter case it is called ‘Alienation 1 :* 
which again may be gratuitous, when the resulting acqui- 
sition is said to be ‘ex lucrativa causa,* or for an equivalent. 

The distinction between involuntary and voluntary investitive 
facts is expressed by the English law-terms ‘ act of law ’ and 
‘ act of party.* 

A translative fact may operate wholly ‘inter vivos,* or it The par- 
may pass a right from a deceased to a living person, or from 
a natural to an artificial person, or from one artificial person 
to another. The artificial person may in some cases be the 
State itself. 

The right passed by the translative fact, cannot, as a rule, The extent, 
be of greater extent than the right whence it is derived. 

‘Non deheo melioris eondiiionis esse quarn auctor mens a quo 
ius in me transit V It may however either be of less extent, 
as when a leasehold interest, or an casement, is granted by 
an owner of land ; or it may lx? tin* very right itself, in which ttuccoHnion. 
latter case the translative fact is called a ‘ Succession.’ 

When, as is usually the case, the succession passes one or singular, 
more separate rights, as the ownership of an estate, or a 
leasehold interest in a house, it is called ‘singular,’ and was 
described in Homan law by the phrases ‘ sueeodere in rern,’ 

‘ in rei dominium.’ 

But there is a more complex kind of succession, known as Uni vernal, 
‘universal,’ which the Homans described by the phrases 
‘succedere per univer.-itatem.* ‘in universuin ius,’ ‘in uni versa 

1 On Alienation, cf. infra, p. i "7. 

3 Di/. 1. 17. 175. I. J.nt Oa*an-Ljis would Mulmtitute in mercantile transfers 
the principle ‘ pus.-e««ion vaut titre.’ This theory HeemH to have been carried 
very far, in the interests of commerce, by recent German decisions. Vicrtel- 
jahrettechrift fiir Rechtswiaaenach&ft, Ac., X. F. vii. p. 204. 
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chap. x. 


I n toHtate 
succession 


bona 1 ,’ ‘adquirere per universitatem 2 .’ What here passes is 
what German jurists call the ‘ Gesammtheit des Vermo- 
ge ns/ the whole mass of a man's property, whether consisting 
of rights 4 in rem ’ or of rights ‘ in personam,’ or of both com- 
bined ; and with the property, or assets, 4 bona activa,’ the 
liabilities, ‘ bona passiva/ pass also. Such a 4 universal suc- 
cession ’ takes place when an executor, or administrator, or 
trustee in bankruptcy succeeds to a whole group of the rights 
and liabilities of a testator, or an intestate, or a bankrupt 
respectively. 

Many forms of universal succession have now only an 
antiquarian interest. This is the case, for instance, with the 
‘addiotio bonorum liberiatium conservandarum causa 3 ,’ with 
the Senatnsconsuitum Claudianmn 4 , with the ‘bonorum 
venditio.’ Other forms, such as confiscation to the State, 
bankruptcy and heirship, can never be out of date. 

The passage of the rights of a deceased person to his heirs, 
the ‘ successio in universum ius quod defunctus habuitV 
which is the most important of all universal successions, is 
brought about, either by an involuntary fact, the man’s death 
intestate, or by a voluntary act, the making of his will. 

Intestate is chronologically anterior to testamentary succes- 
sion. Recent investigators, and especially Sir Henry Maine, 
have abundantly shown that there is in early times but little 
trace of individual ownership. Even grown-up children had 
only the most precarious interest during their lives in the 
property which they were allowed to handle, and on their 
deaths their father took ] osscssion of it as a mat tor of course. 
When the father himself died, his property passed of right 
to his surviving children, or if he left no children, then to 
certain precisely designated collateral members of his family, 
or in default, to that wider family which is known as a ‘gens’ 

1 Dig. xii. 2 . S ; xxi. 3. 3. 1 ; xxxix. 2 . 24. 1 ; xliii. 3. 1. 13. 

3 Gai. ii. 97. 

* Inst. iii. 11. 4 Inst. ii. 12. 

* rial mb IViir 1 l Cl 2A. 
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or clan. The idea that property really belongs to a family eiur. x. 
j*roup, and that the rigfht of an individual is merely to admin- 
ister his share of it during his lifetime, may be said still to 
survive in those provisions against the total 1 disinheriting of 
relations which modem systems have borrowed from Roman 
law 1 , and less obviously in the rights yiven to next of kin 
under statutes of distribution. The feudal doctrim* as to the 
succession of the heir-at-law to real property, and of escheat, 
in default of an heir, to the lord of the fee, is widely different 
in character. It is as a consequence of this hitter doctrine, 

that no one individual is recognised by Knjjlish law as suc- 
ceeding to all the rights of an intestate who dies leaving 
both real and personal property. and that, the heir and the* 
administrator divide* between th»*m what under the Roman 
s\ stern devolved wholly on the ‘ hercs.’ 

The principle that a man may voluntarily select- tin* person Textamcti 
on whom his property is to devolve after his death 2 is of later l^ion! 
origin than the principle of intestate succession. Such a 
selection had at first to be ratified by legislative aut.hoiitv, in 
order to c»ust the rights of the relatives. The gradual growth 
of the ] >o\ver of making a will, from the days when it. could 
only be made in the ‘eomitia ealata,’ or in tin* face of the 
people drawn up in battle array, ‘in proeinetu,* through the 
twelve tables, and tlu* praetorian relaxations, down to the 
wide liberty enjoyed under tin* later Umpire, is one of the most, 
interesting topics of the history of Roman law 7 . The points 
to which attention must be directed in studying the subject 
of testamentary disposition in its fully developed form, and 

1 E. i r . Code Civil, liv. iii. tit. 2. chap. 3, ‘ de la Portion tie Picas dixponible 
et tie la Induction.’ 

* * Le testament oat un acte par lequel le t**Htateur dispose ]»oiir le teiajm oh 
il a’exi-tera plus, de tout ou partie de ses bieriH.* Code Civil, art. 895. 

‘ Neque enim aliud videtur Holatium mortifi quarn voluntax ultra mortem.* 

Quint. I>edam. 308. A curious a priori justification of Wills i h given by 
Leibnitz: ‘ Testarnenta mero iure nulliuH exsent moment!, ni«i anima esuet 
immnrtalis. Sed quia mortui revera adhuc vivunt, ideo man eat domini reruin, 
quod vert) heredea reliquerant, concipiendi Hunt procuratorea in rem suain.’ 

Nova Method us Iuriaprudentiae, P. II. § 20. 
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chap. x. with reference to each of which very various provisions are 
contained in actual systems of law, are the following : 

(1) The capacity of the testator, as to age, freedom from 
* patria potestas/ 1 * * 4 5 coverture/ or the like. 

(2) The effect, if any, to be given to proof that the testator 
acted under mistake or undue influence x . 

(3) The formalities necessary for the execution of a will, 
such as signing, sealing, attestation, or enrolment in a public 
office ; and the special cases in which fewer or more formalities 
than ordinary are insisted upon 2 . 

(4) The contents of the will. Whether any relatives must 
be expressly, or may be only tacitly, disinherited ; whether 
the heir must bo instituted before other matters are mentioned ; 
and so forth. 

(3) The capacity of the heir, or other person who is to take 
beneficially under the will. The incapacities, under various 
systems, of ‘ incertac personae/ corporations, priests, witnesses, 
charities and churches. 

(6) The modes in which a will, when once well made, may 
subsequently become invalid ; us in Roman law by the agna- 
tion of a new 4 suns heres/and in English law by marriage ; or 
in which it may be set aside, e. g. by the 4 querela inofliciosi.’ 

(7) Whether the inheritance devolves immediately through 
the operation of the will, or whether any act is necessary on 
t he part of the heir or executor, such as the 4 cretio ’ or ‘ adit-io* 
of heirs other than the 4 neeessarii * in Roman law :{ , or the 
procuring of probate from a judicial authority, which is de- 
manded from an English executor 4 . 


1 On the diilbreiuvs between Roman and modern English law on this point, 
see Lord llardwioke’s judgment in Milner r. Milner, 1 Yeney, 106, and Story, 

Equity J urispr. § 179. 

8 The formalities will, for instance, be more elaborate in the case of a blind 

man, less so in the ease of a soldier on active service. 

5 Before which the hereditas was described as * iacens/ and was treated as a 
juristic person. 

* He may also render himself liuble by intermeddling with the estate, when 
be is said to become * executor de son tort.’ 
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(8) Whether the heir can refuse to accept, and how far chap. x. 
he can claim to be relieved from liabilities in excess of 
assets. 

It may be well to observe that although an English executor 
does not take the whole property of a person who dies leaving 
real as well as personal property, yet he may well be regarded 
as a universal successor, so far as relates to the personal pro- 
perty and the claims upon it h 

One form of singular succession is so closely connected legacies, 
with universal succession under a testament as to be unin- 
telligible apart from it 1 2 * . A Legacy, ‘donatio (juaedam a 
defuncto relictaV is a deduction from an inheritance for 
the benefit of some one. It is the creation of a claim upon 
the universal successor 4 , and a distinction is drawn between 
the ‘vesting’ of the legacy, ‘ dies eedit,’ and its becoming 
payable, ‘dies venit. * It may be revoked by the testator, or it 
may ‘lapse.’ It will be void if inconsistent with any rule of 
law as to the amount of legacies, or as to the proportion 
which they may bear to the property which is to remain 
with the heir, or as to the persons who may receive them. 

A Legacy must be distinguished from a ‘ donatio mortis Donations 
causa 5 * which, though it takes effect on the death of the CBUBft . 
donor, does not do so by way of deduction from the 
inheritance. 


1 The early history of the English exocutor is discussed with great learning 
by Mr. Justice Holmes, The Common Law, p. 344. 

a ‘ Quae pars iuris extra propositam quidem materiam videtur : 11am loquimur 
de his iuris figuris q tubus per universitat* m res nobis adquiruntur : sed cum 
omnimodo de testamentis . . . locuti sum us, non sine causa sequent! loco 
poterat baec iuris materia tractari.’ Gai. ii. 191. 

s Inst. ii. 20. 1. 

4 Although, according to Neratius, ‘ea quae legantur recta via ab eo qui 
legavit ad eum cui legata Bunt transeunt.’ iJig. xlvii. 2. 64. 

* ‘ Cum magis se quis velit habere quam eum cui donatur, magisque eum 
cui donat quam heredem suum.’ Inst. ii. 20. 1. On the evils of the wide 
applicability to t-ecurities of 'donatio mortis causa’ at the present day, see 
I L Q. R. 444* 
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Having now considered the general characteristics of law 
and of rights, we are in a position to enter upon a more 
detailed examination of our subject, under the three great 
heads of ‘ private/ ‘ public/ and 4 international * law. 



CHAPTER XI. 


PRIVATE LAW: KKJIITS ‘ IN REM.’ 

Thk great department of law, upon a detailed examination 
of which we are about to enter, may be most conveniently 
studied if we distinguish at the outset, the main topics which 
are contained in it. These* are to be ascertained by a suc- 
cessive application of the principles of division which were 
explained in a preceding chapter, in the order which seems 
best suited to the subject. 

Private law, as thus treated, is either ‘substantive’ or Nul»Htnn- 
* adjective,’ that is to say, it. either defines the rights of adjective 
individuals, or indicates the procedure by which they are to law ‘ 
be enforced. 

The rights dealt with by substantive law may be either Normal, 
‘normal’ or ‘abnormal,’ as the persons with whom they arc; r ight«. 
connected are of the ordinary typo, or deviate from it. 

Both classes of rights are either * antecedent 9 or ‘ remedial.’ Antece- 
A right of the former kind, it will he remembered, is one remedial 
which exists irrespectively of any wrong having been com- n ^ htB * 
mitted. It is an exceptional advantage granted to the person 
who is clothed with it. The devisee of a house in Middlesex, 
or the merchant who has l>ought a cargo of rice, is, by virtue 
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Rights 
in rem , in 
personam. 


Order of 
study. 


of being thus devisee or purchaser, in enjoyment of powers 
which are not possessed by the rest of the population. A right 
of the latter kind is one which is given by way of compen- 
sation when an ‘ antecedent * right has been violated. Ante- 
cedent rights are either ‘ in rem ' or ‘ in personam * ; that is to 
say, they are available either against the whole world or only 
against a definite individual. Thus the proprietary right of 
the owmer of a house is good against all the world, wiiile the 
right of a landlord to his rent is good only against his tenant. 
Remedial rights are most usually available only ‘in personam/ 
though proceedings against a ship in the Court of Admiralty, 
or to obtain a divorce, are undoubtedly ‘in rem/ as was the 
‘ actio quod met us causa ’ in Roman law T l . Ulpian pointed 
out that all interdicts, ‘ licet in rem videantur concepta, vi 
tamen ipsa personalia sunt 2 * / The dist ribution of the subject 
may be more shortly expressed as follows : 


Private 
law is -l 
either 


Substantive, 
defining 
rights, 
which are 


Normal 


( Antecedent 


^ Remedial. 


^ Abnormal. 


f in rent. 

1 in pei'So?iam . 


\ Adjective, providing for the protection of rights. 


We shall begin with the consideration of the substantive 
law of the various species of normal rights. We shall then 
treat of the law of abnormal lights, and conclude with the 
topic of adjective law or Procedure. 


Normal rights may be, as has been already explained, 
either Antecedent or Remedial, and rights of the former kind 
may be either ‘ in rem 1 or 4 in personam/ The study of 
Private hrw will naturally commence with an examination of 

1 * Cum autem h:iee actio in rem sit scripta, nec personam vim facientis 

coerceat, sed ad versus omn< s restitui velit quod metus causa factum est/ 

Dig. iv. 2. 9. 8. 1 Dig. xliii. 1. 1. 
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normal antecedent rights * in rem/ i. e. of rights which, irrc- chap. xi. 
spectively of any wrong* having* been committed, are available Rights in 
for the benefit of the person of inherence against a person ex- 
of incidence so unlimited as to comprise the whole world 1 . RimneJ ' 
Rights of this kind are both numerous and important, and 
must be examined in due order. 

A distinction is very generally drawn bv German writers 
between what they call 4 Urreehte’ and *erworbene RechteV 
Rights of the former kind, which are also said to be ‘inborn/ 

* fundamental/ ‘ inalienable/ * natural/ ‘ immediate/ 4 uni- 
versal/ ‘essential/ ‘unconditional/ or ‘absolute/ are such as 
every human being possesses independently of any act of 
his own ; while rights of the latter kind, described also ns 
‘derivative/ ‘mediate/ ‘alienable/ ‘accidental/ or ‘hypo- 
thetical/ are the result of some free act of the person entitled 
to them. Tin* line between the two classes of rights is 
however so variously drawn, and must always be drawn 
subject to so many qualifications and reservations, that the 
distinction is of little value. We have called attention to 
it only as illustrating that graduated intimacy of relation 
between the right and its subject- which we shall take as 
our guide in determining the order of the investigation 
upon which we are about to enter. 

We shall begin with the right which is most- closely con- 
nected with the personality of the individual entitled to it, 
and shall proceed to consider, one after another, those rights 
which are progressively less connected wif.h his proper per- 
sonality, and are more connected with tin* control which he is 
allowed to exercise over the actions of others, and with the 
advantages which he is allowed to derive from the; world in 
which he lives 3 . 

1 The draft Civil Code for Ccrmany, by an inversion of the order of treat- 
ment hitherto accustomed, deals with * Sachenrecht 1 after the ‘ Recht der 
Schuld verbal tnisse.’ 

2 ‘ Officia et iura connata . . . ac/juiaita.’ Wolfius, Tub Naturae, Pars i. c. i ; 

Roder, Naturrecht, i. p. 174 ; but see Savigny, System, i. p. 377. 

3 On the essential difference between the right to personal safety and the 



150 


PRIVATE LAW : RIGHTS ‘ IN REM.’ 


CHAP. XI. 

Clarifica- 
tion of 
antecedent 
rights in 
retn. 
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Taken in this order, the rights of the class now under 
consideration may be ranked as follows : 

I. To personal safety and freedom. 

II. To the society and control of one’s family and depen- 

dents. 

III. To reputation. 

IV. To advantages open to the community generally ; 

such as the free exercise of one’s calling. 

V. To possession and ownership. 

VI. To immunity from damage by fraud. 

In each case we shall have to consider not only the nature 
of the right in question, but also the character of the act by 
which it is violated, and the modes of its origination, transfer 
and extinction. Our illustrations will here, as elsewhere, be 
drawn chiefly from the law of England. 

I. Rights to personal safety and freedom are the most 
widely enjoyed of any. They are possessed by every one 
who has not waived or forfeited them. They are acquired 
at. the moment of birth, and are therefore said to be 
1 innate,’ though they are limited, during the earlier years 
of life, by the right of parents and guardians to chastise 
and keep in their custody persons of tender age. Similar 
rights of custody, and even of chastisement, have been at 
various periods recognised also with reference to women. 
These rights are of course, from their nature, incapable of 
transfer. They may be partially waived. A person who en- 
gages in a lawful contest of strength waives, by so doing, as 
against his antagonist, his right not to be assaulted and 
battered 1 , and any complaint made by him in such a case 
would be well answered by the defence of 1 volenti non fit 
iniuria,' or ‘ leave and licence.* So a sailor who enters on 


right to property, see Bruusden v. Humphrey, 14 Q. B. D. 141. Cf. ‘ Dominus 
meaihrorum suorum nemo videtur.’ Dig. ix. 2, 13. pr. 

1 Similarly by submission to a surgical operation. See Pollock, Torts, p. 146. 
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board ship waives for the voyage his right to direct his own chap, xu 
movements. An unlimited waiver of rights of this kind, such 
as a self-sale into slavery, or a self-dedication to monkish 
seclusion, though recognised in earlv systems of law, is dis- 
countenanced by modern civilisation. They may be temporarily 
forfeited. In other words complaints founded upon a viola- 
tion of them may l>e met by a plea of ‘ justification as in 
English law a complaint of assault is well answered by a 
plea of son assault demesne, provided always that the violence 
complained of is not out of all proportion to the violence first 
used by the complainant. They terminate with death. They 
are, in many cases, violated by acts exhibit ing only that degree 
of will which is called negligence. 

In enumerating the rights of this kind which are recog- 
nised in advanced states of society, it will be convenient to 
begin with those which have the widest extent, i.e. whcrt‘ 
the injury is an act of the slightest kind, and to proceed in 
order to rights more and more restricted in scope, i.e. where 
there is no injury unless the act is of a distinctly violent 
character, or is accompanied by actual damage. 

1. A man has a right not to be even menaced by gestures, 
as by the shaking of a fist, the brandishing of a stick, or the 
presenting of a pistol. Such acts may however be deprived 
of any wrongful character, if the parties be so distant that 
no contact is [possible *, or if words are used show ing that no 
harm is intended, as where a man laid his hand on his sword 
in a threatening manner, but said, ‘If it were not Assize 
time I would not fake such language from you 2 .’ 

2. A man has a right not to be touched, pushed, or struck Assault, 
in a rude or hostile manner, thus sustaining a ‘ battery 1 in 
English law*. This right is not interfered with by one who 

is pushing his way gently in a crow T d, or who touches his 
neighbour to attract his attention, or gives him a jocular and 
friendly blow', or is duly executing legal process 3 . 

1 Cobbett r. Grey, 4 Ex. 744. 3 Tuberville v. Savage, 1 Mod. 3. 

* Williams r. Jones, Hard. 301. 
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chap. xi. 3. A man has a right not to be wounded or disabled, 
Wounding, whether by deliberate assault, or by negligence *, such as that 
of a reckless cab-driver, or of a railway company, which 
sends a train over a level crossing at an improper speed, 
imprison- 4. A man has a right to go where he pleases, so long as he 
does not interfere with the rights of others, and any one who 
prevents him from so doing, whether by constraint actually 
applied, or by such show of authority or force as has an 
effect on the will equivalent to actual constraint, is said in 
English law to be guilty of ‘ false imprisonment.* 

An act which appears to infringe a right of one of the 
three last mentioned kinds often does not really do so. It 
may be justified on the ground of self-defence, of defence of 
a friend or of property, of preservation of the peace, or of the 
execution of legal process 2 . The right is in fact to he taken 
subject to qualification on various grounds. 

The heads of right hitherto mentioned may be violated 
without causing actual damage. This is not the case with 
those which we are about to describe. 


I >AngerouR 
things. 


1 >ungerous 
places. 


5. A man has a right not to receive injury from any 
dangerous substance or animal kept by another. Any one 
who stores up a great, hulk of water in a reservoir, or keeps 
a caravan of wild beasts, is said, by English law, to do so ‘ at 
his own peril,’ and will be liable, should damage be done by 
the bursting of the reservoir, or the escape of a tiger, although 
he may have taken the greatest possible wire to prevent the 
mischief. The same liability would attach to the keeping 
of animals manzuetae naturae , if known to be vicious. 

6. A man has a right that his personal safety shall not be 
infringed by the negligent exercise on the part of others of 
their own rights, or rather of what might appear to be their 
own rights ; as when a person allows his house to be in such 
bad repair that it falls on a passer-by, or allows the existence of 


1 Supra, p. 97. 

* ‘ Is qui iure publico utitur non videtur iniuriae faciend&e causa hoc facere, 
iuris enim executio newini facit iniuriam.' Dig. xlvii, 10. 13. 
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latent dangerous places in his house or land, whereby damage 
is sustained by persons having lawful business there, or 
exercises a statutory power without due care. 

It might perhaps be supposed that since a man has a right 
not to sustain jiersonal injury, he has a fortiori a right not to 
l>e killed. This is however hardly the ease, since no ‘ante- 
cedent’ right can be said to exist, unless its infringement, 
gives rise to a * remedial ' right ; but the right, if any, to 
redress for the infringement of the right in question dies with 
the injured man at the very moment when it vests in him , . 

II. Rights to the society and control of one’s family. 
These family-rights k in rem ’ must be carefully distinguished 
from those rights ‘ in personam which a member of a family 
may have against its other members, and with which we 
have at present no concern. They all result, directly or 
indirectly, from the institution of marriage, which, as 
Bcntham well said, ‘has drawn woman fiom the severest 
and most humiliating servitude, has distributed the mass of 
the community into distinct families, lias created a domestic 
magistracy, has formed citizens, has extended the views of 
men to the future through affection for the rising generation, 
has multiplied social sympathies 1 2 3 .’ They may be distinguished 
as ‘ marital,’ ‘ parental,’ 4 tutelary,’ and ‘ dominical. * 

I. The marital right of a husband, as against the world, is 
that no other man shall, by force or persuasion, deprive him 
of his wife’s society, still less be criminally intimate with 

1 In this, as in most other cases of delict, actio pertonali* morifur cum per- 

sona , i. e. the remedy ceases to he enforceable upon the death of cither the 
party injured or the wrongdoer. Lord C am {d .ell's Act, 9 & io Viet. c. 93, 
does not keep alive the right for the Inmefit of executors, hut creates a new 
right, on the analogy of what was already common law in Scotland, for the 
benefit of the * wife, husband, parent and child,’ and no other person, to 
compensation for the shortened life and labours of the deceased. It iM, however, 
held that if the deceased has accepted compensation for his injuries, his 
representatives have no further right of action. Read v. Gt. E. Ity. Co., L. It. 

3 Q* B. 555. 

3 Rentham, Principes du Code Civil, par Dumont, iii. c. 5. 
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ciur. xi. her. An analogous right might of course he conceivably 
recognised as vested in the wife, and has been recognised in 
recent American cases l . 

Marriage. The right is acquired by Marriage, the nature of which has 
varied with varying civilisation. In primitive races it seems 
to have consisted in the forcible capture of the woman by the 
man. Later the capture becomes a symbolical ceremony, 
following on a voluntary sale or gift of the woman by 
her relatives to the man. The still moro modern form of 
marriage, possible only when the individuality of the woman 
has received recognition, is that of a mutual and voluntary 
conveyance, or dedication, of the one to the other 2 . This 
mutual conveyance has been very generally associated with 
some religious observance, and in modern times is, as a rule, 
valid only when performed in the manner prescribed, and in the 
presence of officials recognised, by the State. It is generally 
only permissible between persons who have attained a certain 
age, and who are outside of certain degrees of relationship, 
amongst which ‘ fosterage * is sometimes reckoned. The con- 
sent of parents or other guardians is often also necessary 3 . 

Marriage is defined by Modestinus as ‘ Coniunctio maris 
et feminae et consortium omnis vitae, divini et humani iuris 


1 See Westlake r. Westlake, 34 Ohio St. II. 621, Kneesy v. Exner, Brooklyn 
Superior Court, N.Y., Mehrhoff r. Mehrhoff, V. S. Circuit Court, 26 Federal 
Reporter, 13 (with a reference to which the author was kindly furnished by 
Mr. Roger Foster, of New York) ; Foot r. Card, 58 Conn. ; and an article on 
' The Husband-seducer,’ in 26 Am. Law Review ^1892). The proposed Civil 
Code for the State of New York expressly forbids. Ft. ii. § 32, ‘ the abduction 
of a husband from his wife, or of a parent from his child.’ Cf. Lords Campbell 
and Brougham, in Lynch r. Knight, 9 H. L. 577. 

2 This ‘ marriage contract ’ is, for obvious reasons, governed by rules vary- 
ing in some respects from the rules governing contracts generally ; see, e. g. the 
discussion as to the effect on marriage of mistake, in I)ecr. Grat. Causa, xxix. 
q. 1. Cf. as to fraud, Swift p. Kelly, 3 Knapp 256, and, as to duress, 
Scott r. Sebright, 12 Prob. Div. 21. As to the effect of conditions ‘contra 
substantiam coniugii,’ see Deer. Greg. iv. 5. 7. 

* But the Council of Trent, Sess. xxiv, Decretum de Reform. Matr., c. I, 
anathematizes ‘qui falso affirmant matrimonia a filiis families sine consensu 
parentum contracts irrita esse.’ See A. Rivier, Droit de FamiUe Remain/ 
p. 14a. 
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communicatio 1 ; * by Kant as ‘die Verbindung zweier Per- rour. xi. 
sonen verschicdenen Geschlcchts zum lel>enswierigen wech- 
selseitigen Besitz lhrer Geschleehtseigensehaften V Poly- 
gamy, i. e. polvgynuiky or polyandry, has boon and is 
recognised as marriage in many parts of the world, but the 
tendency of the higher races of mankind is doubtless towards 
a recognition of monogamy as alone legitimate \ Of mar- 
riage for a definite period but slight traces occur in legal 
systems 4 . 

Under the marriage law of ancient Egypt, which was 
strictly monogamous, the woman seems regularly to have 
been taken on probation for a year, after which she was 
‘established as a wife V 

The marital right is of course inalienable, and incapable of 
waiver 0 . It terminates on the death of one of the parties, 
or their divorce. As to the permissibility of divorce, and 
the grounds on which it ought to be granted, the widest 
difference has prevailed in different systems. At Home 
either party might repudiate the relationship at pleasure 7 , 
while according to the canon law it is a sacrament, 
indissoluble under any circumstances”. 

1 I >ig. xxiii. 2. i. ' l YVcrke, \ii. 76. 

3 So the English Courts have refused recognition in Hyde r, Hyde, L. II. 

1 I*, and M. 130, to a Mormon, and in Hethell r. Hilliard, 38 ( h. 1 ). 220, to 
a Earalong marriage. Uri the other hand, a Japanese (monogamous; mar- 
riage was declared valid in Hrinklty r. A tty. (Jen., 13 1 *. D. 76. 

4 Such marriages are regulated with the ntmont precision hy the Shiah 
system of Muhammadan law. Tagore Lectures, 1874, p. 373. Hut it is 
expressly enacted hy art. 13 of the Egyptian ‘Slatut personnel du droit 
Musulman,’ that ‘ h manage temporaire, eelui dont la duree cst limitee it un 
temps determine, ne m* contraete pas valahlement.’ 

* Kevillout, Chrcstomalhie Demotiijue, 1880, p. cxxxii. 

* No damages will however he granted if collusion is shown. 

7 ' Libera matriiiu-nia esse anti'juitus placuit, idcoque pacta, ne liceret 
divertere, non valere.’ Cod. viii. 3 9. 2. 

* Divorce is still unknown in Italy, as was the case in France (except 
during the interval 1793-1816) till the year 1884, and in England (except by 
Act of Parliament) till the institution of the Court for Divorce and Matrimonial 
causes, in 1857. In Germany divorce haa long been generally and readily per- 
mitted, as it is in most of the State* of the American Union. See the interest- 
ing work of Dr. Theodore D. Woolsey, Divorce and Divorce Legislation, 1883. 
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CHAP. XI. 


Parental. 


The right is infringed by abduction or harbouring of, or 
by criminal intimacy with, another man’s wife ; also by so 
injuring the wife as to deprive the husband of her services. 
The ‘ co-respondent/ as the adulterer is now called in English 
law, is not liable for his act if he was unaware that the 
woman was married 1 . 

2. The parental right extends to the custody and control 
of children, and to the produce of their labour, till they 
arrive at years of discretion. In case of disagreement 
between the parents it becomes necessary to determine to 
which of them the right shall belong, or to apportion it 
between them. 

It is acquired on the birth, and also, under some systems, 
on the adoption of a child. It is, under some systems, alien- 
able by emancipation of the child to another person who 
adopts him, or by the father giving himself, together with 
his children, in adopt ion to another. It may be delegated ; 
for instance, to a schoolmaster, or to the master of an appren- 
tice. It terminates with the death of the parent or child, 
with the emancipation of the child, or by his attaining full 
age, by marriage, also by judicial sentence. 

It is infringed by an act which interferes with the control 
of a parent over his children, or with the advantage wdiich 
he derives from their services. The much-abused English 
action for seduction is quite in harmony with legal principles. 
The person w ronged is not the girl herself, who ex hypothec 
has consented to the act, but her parent, or other person 
entitled to her services, who is damnified bv its results. It 
is true that English law has, on grounds of policy, allowed 
damages to be recovered in this action far in excess of the 
value of the lost service 2 . 


1 This infringement of the right, besides giving rise to a right of redress, 
may, according to English law, also affect indirectly the matrimonial status 
itself ; as will appear hereafter. 

8 See Dicey on the Parties to an Action, p. 329, n. 
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3. The right of a ‘ tutor/ or guardian, defined by Servius chap. xi. 
as 4 ius ac potestas in capite libero ad tuendum eum qui Tutelary, 
propter aetatem se defendere nequit 1 / is of course given to 
him not for his own benefit-, but for that of his 4 pupillus/ or 
ward 2 , whose want of understanding he supplements, and 
whose affairs he manages. It is an artificial extension of the 
parental power, and may be conferred by the last will of the 
parent, or by a deed executed bv him a , or by a judicial act, or by 
devolution on certain defined classes of relatives, or may vest 
in a tribunal, such as the Court of Chancery. According to 
some systems, the guardian cannot refuse to accept the office, 
which is regarded as being of a public character. In French 
law a ‘ subroge tutcur* is appointed by the family council as 
a check on the ‘ tutcur 4 .* The right terminates on the death 
of tutor or ward, on the resignation or removal of the former, 
and on the marriage of’ the latter or his attainment of a 
certain age. By the older Bomnn law, a woman was under 
perpetual guardianship. Coder those systems which release 
the ward at an early age, generally at fourteen in the case 
of a boy and twelve in the case of a girl, from the superin- 
tendence of his guardian, he may be placed for a further period 
under the lighter control of a 4 curator/ whose duties cense 
when the ward attains the age* of full majority. Such 
curators, and the curators, or committees, of lunatics or 
|>ersons interdicted as prodigals, are generally appointed by 
a court of justice. 

The right is infringed by any interference with the control 
of the tutor or curator over the person or property of the 
ward, lunatic, or prodigal 

1 Dig. xxvi. ] I. 

1 The lord’s wardship in chivalry, without account of profit*, was, on the 
contrary, for his own benefit. 

* See Stat. 12 Car. IJ. c. 24. h. 8, as varied, in favour of the mother, by 49 
&. 50 Viet. c. 27. * Code Civil, art. 420. 

4 On the writ of ‘ ravishment of gard,’ see 2 In»t. 440. When the tutelary 
right has been vested in a Court, any infringement of it becomes a matter of 
public law. Thus interference with a ward of Chancery is treated as * contempt 
of Court.* 



158 


PRIVATE LAW : RIGHTS ‘ IN REM.’ 


CHAP. XI. 
Dominical. 


Contrac- 

tual. 


4. The right of a master over his slave was, in early law, of 
precisely the same extent and character as that which he had 
over his cattle. It was also acquired, lost and transferred in 
the same way, except that the slave was capable of being 
manumitted ; and the peculiarities of the subject all had 
reference to the modes of manumission, and the legal position 
of those who had ceased to be slaves. The disabilities of 
4 libertini/ and their duty towards their 1 patroni,’ fill a large 
chapter in Roman law. The right is infringed by killing the 
slave, by injuring him so that he becomes less valuable 1 , or 
by enticing him away 2 . 

Certain rights arising out of contract strikingly resemble 
the two classes of family rights last considered. They must 
be mentioned in this place in so far as they arc available 
against all the world, and are therefore capable of being 
violated by third parties ; although the mode in which such 
rights are acquired and lost, and their effect as between the 
contractors themselves, can be explained only at a later stage 
of our inquiry. 

A master has a right, as against the world, to the services 
of his servant, and can sue not only any one by whose act he 
is rendered less capable of 3 , or is hindered from 4 , performing 
his duties, but also any one who entices him away from 
the performance of them ^ : and this principle has been de- 
clared to apply not only to domestic service, but also to any 


1 Acts for which remedies were provided by chapters i and 3 of the Lex 
Aquilia. 

a I11 which case the owner had in Roman law an action ‘servi corrupti.' 

* It was held in Osborne r. Oillett, L. R. 8 Ex. 8S, dins. Bramwell B., that 
a master has no redress for an act which causes the immediate death of his 
servant. 

4 Cf. the writ 04 Ed. IV. pi. 13) ' quare tenentes suos verberavit per quod 
a tenura sua recesserunt,’ and others cited by Sir F. Pollock, Torts, p. 216, and 
his remark that ‘ picketing * may be a trespass at common law against the 
employer. 

4 The seduction of a maid-servant may give a right of action to her master. 
Fores t. Wilson, Peake, 55. 



REPUTATION. 


159 


kind of employment. In a modern English case, when a chap. xi. 
celebrated singer had agreed with the manager of an opera to 
sing for him during a definite period, and for no one else, but 
had been persuaded by the manager of another opera to break 
her contract, it was held that the first manager had a right 
of action against the second. The claim was resisted on the 
ground that the employment was not of such a nature as to 
warrant the application of the exceptional remedy given against 
any one who wrongfully and maliciously entices a servant 
away from his master, indeed that this remedy was itself an 
anomalous relic of the times of serfdom. But the majority of 
the Court adopted the view expressed by Mr. Justice Crompton, 
who said : — ‘The nature of the injury and of the damage 
being the same, and the supposed right of action l>eing in 
strict analogy to tin* ordinary case of master and servant, I see 
no reason for confining the case to services or engagements 
under contracts fur services of any particular description V 

III. A man has a right, as against all the world, to his Reputa* 
good name ; that is to say, he has a right that the respect, so t,OIA * 
far as it is well-founded, which others feel for him shall not he 
diminished \ The right is however subject to two limitations. 

First, there are certain trivial imputations which do not 
infringe it. Secondly, there are certain circumstances under 
which an imputation which would otherwise be wrongful is 
held to l>e justifiable. Since the right is only to respect so 
far as it is well-founded, it is obviously not infringed by 
a truthful imputation 8 . It is innate, or common to ull men, 
and lasts till death. 

1 Lumley r. G\ e, 2 E. and B. 216, du*. ( 'oleridge J. ; Walker r. Cronin, 107 
Ma as. 555. The principle wa# affirmed by the Court of Apj»eal in Bowen 
r. Hall, L. R. 6 Q. B. Div. 333, dia». I^ord Coleridge C. J. 

3 The Twelve lableH recognised it to }>e a grave offence : * si quin occen- 
taviaaet, sive carmen condidiaaet quod infauiiam faceret flagitiumve alteri.’ 

Cic. de Rep. iv. 10. 

3 ‘Niemand ein Recbt auf einen Scheiuwertli und auf Liigen haben kann.’ 

Dresch, Naturrecht, p. 158. Cf. Dig. xlvii 10. 18. pr. 
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chap. xi. The infringement may consist not only in words, spoken or 
written, but also in gestures or pictures. It may be direct 
or indirect, i. e. it may disparage the man himself, or his 
family and belongings. So, according to Roman law, the heirs 
of a deceased person would have an action for any insult to 
his dead body, or to his funeral procession ; and a son could 
sue for damage done to a statue of his father set up upon his 
tomb 1 . ‘ Publication ’ is essential to an infringement of this 
right, which is therefore not violated by abuse of a man in 
a letter addressed to himself, or uttered by word of mouth 
when no one else is near. There is no infringement without 
a wrong intention, though it need not necessarily have been 
directed against the complainant 2 . i Iniuriam potest facere 
nemo, nisi qui scit se iniuriam facere, etiam si nesciat cui 
faciat 3 ;’ and no more than this is meant by the English 
doctrine of 4 * malice ’ being essential to defamation, since 
malice will be ‘ presumed ’ where there exists no legal 
justification. ‘ If I traduce a man/ said Mr. Justice Bayley, 

‘ whether I know him or not, and whether I intend to do him 
an injury or not, the law considers it as done of malice, 
because it is wrongful and intentional 4 / 

Roman law classified acts of insult according to the rank of 
the person insulted, the place where, and the mode in which, 
the insult was given 6 , but did not clearly distinguish defa- 
Degree* of mation from insult given bv blows. The grades of defamatorv 

Pefama- . . . — ^ \ J 

tion. statement recognised by English law may be probably summed 
up as follows : — 

1. Some statements are wrongful irrespectively either of 
the mode in which they are published, or of their consequences, 
e. g. the imputation of an indictable offence, or of ignorance of 


1 I*ig. xlvii. i. 4 ; ib. 27. Cf. an art. in 23 Am. Law Review, 578. 

* But tLe repetition of a rumour may be actionable, Watkin v. Hall, L. R. 

3 Q. B. 396. 

5 Dig. xlvii. 5. 2; cf. ib. io. 18. 3. 

* Bromage r. Prosser, 4 B. and C. 255. 

* Compare in English law the statutes against ‘ scandal urn magnatum.’ 
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one’s profession, or of insolvency in trade. Thero is an abso- 
lute right that such statements shall not be made. 

2. Others, short of these in importance and tending; to make 
a man ridiculous rather than odious, are wrongful only if put 
into a permanent form, i. e. only if they art' written, printed, 
or suggested by pictures, when they are said to be a ‘ libel.’ 

jp Others are wrongful only if special and ‘temporal* loss 
can be shown to have resulted from their being made. It 
has been for instance laid down that, without, proof of special 
damage, it is not. actionable to say of a man that. ‘he is a 
scoundrel, a blackguard, a swindler,’ ‘ he is a disgrace to the 
town and unfit for decent society,’ * he has cheated his brother- 
in-law* of ticco V Only by a recent, statute- has it been 
made actionable merely to impute unchastity to a woman. 

The most important of the modes in which a defamatory 
statement may be justified is by showing that, it ^‘privi- 
leged. 1 2 This can be done by showing either that the 
defendant was acting in a certain capacity, e. g. as a Judge, 
an advocate, or a witness; or that the circumstances are 
of a certain class, e. g. that a character was given to a 
servant, the presumption of malice is then rebutted, and the 
onus of proving actual malice is thrown upon the plaintiff. 
If. however, this can be proved :j , or if the statement was care- 
lessly so made as to reach others than those to whom if might, 
properly be addressed *, the plea of ‘privilege;’ is unavailing. 
Statements made in the course of judicial proceedings or to 

1 Sot* Siivilt* .Jardim*, .* II f * 1 . 53.*; Lumb- v. Allday, i Cr. and Jor. 
7 ,oi ; f Iopu o>h{ r. Th<.rn, s < I*.. 31b. ‘ J defamation wan also a common nub- 
jet t f. -r (spiritual censures, and the fact that it was ho explains the rub; of the 
common law that no action lie*i for word* “poken imlcss they impute a crime, 
• ■r relate to a man’* profcnMon or trad**, or catiwe special damage/ Stephen, 
Hi*t<«rv of the Criminal Law in England, ii. p. 

2 54 A as Viet, r = I. 

Se** Taylor r. Hawkin', 16 i'.. 3^1. 

1 \\ illiam-on r. Tr* er, L. IL <j C. I*. 303 i although it haw been held that 
where a privileged communication, by beini' carelentdy placed in a wrong 
enveloj'e, wan published in a quarter to which the privilege did not extend, the 
presumption of malice was rebutted. Tompson v. Dashwood, 11 Q. 15 . l>iv. 43. 

M 
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J UHtifica 

turn. 
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chap. xi. a person having an interest in their being made, fair reports 
of trials, legislative debates, or public meetings, fair comments 
on public men, and fair criticisms of literary and artistic 
productions are privileged l . 

Exercise of IV. The next class of rights is of a vaguer character and 
rights. v a wider range than those which have already been con- 
sidered. Every one is entitled without molestation to perform 
all lawful acts and to enjoy all the privileges which attach to 
him as an inhabitant of the country in which he lives. 
Livelihood. i. The most specific right of this kind is io the unmolested 
pursuit, of the occupation by which a man gains his livelihood. 
The English law upon this subject is thus explained by Lord 
Ilolt: — ‘He that hinders another in his trade or livelihood 
is liable to an action for so hindering him. . . . There are 
two sorts of acts for doing damage to a man’s employment, 
for which an action lies ; the one is in respect of a mans 
privilege, the other in respect of his property. In that 
of a man’s franchise or privilege, whereby he hath a fair, 
market or ferry ; if another should use the like liberty, 
though out of his limits, he shall be liable to an action 
though by grant, from the king. But therein is the differ- 
ence to be taken between a liberty in which the public 
hath a benefit, and that wherein the public is not concerned. 
The other is where a violent or malicious act is done to a 
man’s occupation, or profession, or way of getting a liveli- 
hood. There an action lies in all cases. But if a man doth 
him damage by using the same employment, no action will 
lie 2 .' Not dissimilar also are statements in disparagement 
of title to property, giving rise to the action for ‘slander to 
title V 

1 See 3 & 4 Viet., c. 9, 51 & 52 Viet. c. 64. 

2 Kivlde r. lliokeringill, 1 1 East, 575, n. The innocence of commercial com- 
petition, causing, even intentionally, loss to others, was conclusively established 
in the Mogul Steamship Co. v. McGregor, ’92 A. C. 23. 

8 See Pollock, Torts, c. viii, citing American cases in which this remedy has 
been applied to the protection of inchoate interests under an agreement. 
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2 . Every one lias a ri^ht to the free and unobstructed use chap, xi 
of the public highways and of navigable rivers. Not only is Highway 
any interference with the use of them a public wrons*. which 

may be redressed criminally, but each one of the community 
has also a private-law ri^lit not to be inconvenienced by such 
interference. This ri**ht- has been held to be violated where 
a traveller found his accustomed road blocked up, and was 
forced to <ro by a longer way to hi^ destination; where an 
omnibus was wilfully so driven as to hinder the progress of 
another omnibus : where damage was caused by a house which 
was so built as to intrude upon the highway, and where a 
vessel was injured by piles which had been driven into the 
bed of a river during the doino* of some work and had been 
left there after its completion. 

3. Every one has a ri^ht that the machinery of the law, A1»uhi< of 
which is established for his protection, shall not be maliciously * 
set in motion to bis detriment. This rio-ht is infringed by the 

act known in Kn^lish law as * malicious prosecution,’ the 
essence of which is that it is done both maliciously, l.e. from 
some motive other than that of bringing 1 2 3 an ollender to 
justice, and without reasonable arid probable cause 1 . A prose- 
cut ion. though it originated htma may subsequently 

become malicious, ‘ if the prosecutor, having acquired positive 
knowledge of the innocence of the accused, perseveres walo 
ani w<> in the prosecution, with tin- intention of procuring* per 
tie fa n a conviction V A malicious arrest, malicious proceedings 
to cause a bankruptcy, and abuse of a writ of execution, are 
nets of tlie same character 5 ; as is the statutory wrong called 
* maintenance,' ’ i. e. assistance rendered in a suit, by a stranger 
to it. without lawful cause 4 . The vexatious institution of 
a civil action was redressed in the earlier Roman law by the 

1 See Ahrath r. N. K. By. Co., II App. C’a. 247. 

2 Fiiz-John t. Mack. ruler, <j <*. 1 5 . N. S. 531. 

3 Cf. Quartz Hill GoM Mining Co. r. Eyre, 11 Q B, I>iv. 674. 

4 But charity i* such cause: Harr in r. Brisco, 17 Q. B. 1 >. 504. See 

Bollock, Torts, c. viii. 


M 2 
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CHAP. XL 


i’mprie- 

Ury. 


‘calumniae indicium/ which the successful defendant might 
in his turn bring against the dishonest plaintiff. But by the 
time of Justinian almost the only restraint upon malicious 
or frivolous suits was the infliction of costs upon the losing 
party \ and this is also the policy of the hrw of England 2 3 . 
Sometimes the plaintiff is compelled to give security for the 
costs for which he may become liable in case he should lose 
his action :i . 

V. Many of the rights which have hitherto engaged our 
attention, although of the highest importance, relate to no 
tangible external object. One’s good name, for instance, 
though invaluable, may be regarded from this point of view 
as an 1 airy nothing/ The same remark will not apply to 
the group of rights which we are now about to consider. 
Proprietary rights are extensions of the power of a person 
over portions of the physical world. These rights, like all 
others, are made available by means of the acts or forbear- 
ances of the person of incidence ; but such acts or for- 
bearances are, in this case, due with especial reference to an 
object, or thing, from which the person of inherence derives 
some advantage 4 . 

It is not every portion of the material world which is 
capable of being thus appropriated. The air, the sea, and 
the water of rivers are for the common use of all men, but. 
belong to none. /Most, things, on the other hand, are capable 
of subjection to the human will, and in them proprietary 
rights may he acquired which vary in extent from absolute 
ownership to a narrowly limited power of user. The essence 

1 Cf. Cod. iii. I. 13. 

u It giving tliut there may he cases in which a combination of malice, 
groundlessness, and special damage will entitle a defendant to an action ; see 
Williams,!., in Cotterell r. , I ones, 11 C. II. 730. According to the older law 
the plaintill found pledges, who were amerced if his claim was not sustained. 

3 Such security, under the name 4 cautio iudicatum solvi,’ is commonly ex- 
acted on the Continent from a foreign plaintiff. 

* Supra, p. 80. 
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of all such rights lies not. so much in the enjoyment of 
the tiling, ns in the le^al power of excluding others from 
interfering with such enjoyment. ‘ If a man were alone in 
the world,' says Kant, ‘he could properly hold or acquire 
nothing* as his own : Krause between himself, as Person, and 
all other outward objects, as Things, there is no relation V The 
relation is between him and other people whom he excludes 
from the tiling. The whole class of rights may be said to be 
an extension of the advantage which a man has when a 
physical object is actually within hi> <*rasp. As was well 
observed by Bcntham: — ‘The savage who has hidden the 
jLrame that he has killed may hope* to keep it for himself, so 
Ion as his cave is undiscovered ; so lony as he* watches to 
defend it, or is stronger than his rivals; but that is all. 
How wretched and precarious is such a possession ! ’ In 
an advanced state of society a man is secured in the exclusive 
enjoyment of an object to an extent far beyond what he 
can assert for himself by his own force. 1 1 is personality, 
as some writers would say, \< extended over a wide circle 
of matter. 

What had up to this time been a mere fact now begins, 
by the aid of the law, to assume the character of a riyht. 
Jn its lowest form it is a ri^ht of Possession, in its highest, 
form a ri^lit of Owriersliip. The former is indeed included in 
the latter, but may also exist apart from it,; in which ease its 
nature is so peculiar that sonic deny it. to ben ri^ht at all. 
The owner of an object has. as we shall see presently, the 
rii^ht, unless he has expjvsdy parted with it, to the possession 
of that object. But a person who is in possession, merely 
as a matter of fact, has also a ri^ht to continue in possession, 
and to be restored to possession, should he have been deprived 
of it ; and this sometimes even as against the owner. 

1 liechtslehre, Werke, vii. j,. 60 . ‘ Mein — Danjenige worn it ich ho verbunden 
bin, dan* tier (iebrauch, den ein Aridtrer ohne meine Einwilligung von ihrn 
rnachen moehte, rnioh ladiren wurde.* II). p. 44. 

* Bentharn, Principe* du (ode Civil, par Dumont, c. ix. 


ciur. xi. 
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Possession. 


1 ts cl«* 
JUflltH. 


('orj)iis. 


The right of the owner to possess is technically called the 
* ius possidendi.’ The right of tlie possessor to continue to 
possess is called the ‘ ius possession^.’ In order to ascertain 
what the right is, if any, which results from possession, it is 
necessary to enquire what that possession is which is recog- 
nised as having legal consequences. This, as Bentham says, 
‘is no vain speculation of metaphysics. Everything which is 
most precious to a man may depend upon this question : his 
property, his liberty, his honour, and even his life. Indeed 
in defence of my possession I may lawfully strike, wound and 
even kill, if necessary V The ascertainment of the nature 
of legal possession is, in fact, indispensable in every depart- 
ment of law. It is as essential to the determination of 
international controversies arising out of the settlement of 
new countries, or to the conviction of a prisoner for larceny, 
as it is to the selection of the plaintiff in an action of trover 
or trespass. It is therefore not surprising that the literature 
of the topic is a very large one, and its intricacies not a few. 
We shall endeavour to present it in as simple a form as 
possible. 

A moments reflection must show that ‘possession,’ in any 
sense of the term, must imply, first, some actual power over 
the object possessed, and, secondly, some amount of will to 
avail oneself of that, power. Neither the mere wish to catch a 
bird which is out of mv reach, nor the mere power which I have, 
without the least notion of exercising it. to seize a horse 
which I find standing at a shop door, will suffice to put me 
in possession of the bird or the horse. The Romans, by whom 
this topic was treated with great fulness and subtlety, describe 
these essential elements of possession by the terms ‘ corpus ’ 
and ‘ animus ’ respectively. 

i. The corporeal element presents the fewer difficulties, 
lie who is popularly said to be in possession of an object, 


1 Bentlmm, Works, v. p. 18S. 



tossessiox. 


167 


though be need not be in actual contact with it must chap. m. 
doubtless have it so far under bis control as to be able, unless 
overpowered by violence, to exclude others from its enjoyment. 

Hut this requirement bus lorn? been, for le*?al purposes, very 
libcrullv construed. It was admitted by the Homan lawyers 
that possession acquired in the first, instance by exclusive 
phvsieal a]>propriation mi*?ht be continued by somethin*? lull- 
ini? far short of this, as the possession of a mountain pasture 
Timv continue uninterrupted, although it remains unvisited 
during the months of winter*; and a possession is in many 
eases recognised by them which, even at its inception, never 
amounted to full physical control over its object: so the 
purchaser of a quant it v of w heat is put into possession of it. 
by bcin«? «?iven the kc\s of the warehouse in which it is 
stored ", and the donee of an estate may take possession of the 
whole hv enterim? upon any one portion of it, or even by 
bavin*? ihe land shown to him from some iici<?lihourini? point, 
of view 1 2 3 4 5 . A Ion*? succession of writers has maintained that, 
the acquisition of pos^es-ion in these eases is symbolical, or ficti- 
tious ; that the ‘claves horrei,* for instance, are a mere symbol 
of the contents of the warehouse. The error of attributing 
this view to the Roman jurists was conclusively shown by 
Savi<?nv \ and tin* reason why in Kn*?lish law delivery of 
the key of bulky *?oods has been allowed as delivery of the 
possession is stated by Lord llurdw ieke to be 4 because it. 
is the way of coinin'? at the pos-cs-ion or to make use of the 


1 No one would deny that a soldier lying on tin* ground with his rifle within 
eauy reach of him, in in j>oH8e^i<.n of the rifle. Cf. 4 Non enim corpora jd. actii 
[tactu ? ] neecsae e*t apprehendere j*o»«seHHionein f nud etiam oculia et aHectu.’ 
Dig. xli. 2. i. il. 

2 ‘SaltuH hUM.*rnoH aentivompic animo poHsidemtiK, quaim is certis tornporibuH 
eem relinquamuM.' Dig. xli. 2. 3. il. 

3 Dig. xviii. i. 74 ; xli. 2 1.21. 

4 Dig. vi. 1. 77 ; xli. 2. 3. i, ami iK. 2. 

5 Kecht tie* Besitzea, § 17. 

* He add* : 4 and therefore tlie key is not a hymbol, which would not do.’ 
Ward r. Turner 2 Ven. Sen. 431, cited in Polloek and Wright on PoMHeseion, 
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chap. xj. On the same principle it was said that a man who has pur- 
chased goods acquires possession of them by their delivery at 
the house where he is residing*, thoug-h no one has touched them 
on his behalf 1 . He does not acquire possession of a treasure 
or other object which is buried in his land, since this is not 
within his exclusive control in the same way that a house is, 
unless he actually dig-s it up 2 ; nor of a wild animal which he has 
wounded, till he actually catches it 3 . The distinction between 
the cases has been said to turn upon the greater or less pro- 
bability of the power to exclude others from the object being 
interfered with. ‘ Every one will acknowledge that a wounded 
hare may easily get away from him, or that he may search in 
vain for hidden treasure so long that some one else may forestall 
him ; but that the sanctity of his house should be interfered 
with by force, or that in the short space of time necessary to 
enter an adjoining field, a new possessor should spring up, who 
was not previously to be seen, are circumstances so improbable 
that no one would take their probability into consideration 4 . 
The distinction must obviously be a fine one. On the one 
hand, it. has been held that when fish were nearly surrounded 
by a seine with an opening of seven fathoms between the two 
ends, at which point, boats were stationed to frighten them 
from escaping, they were not reduced to possession as 
against a stranger who rowed in and helped himself. On 
the other hand, it has been decided that the custom of the 
American whalemen in the Arctic ocean is a good one, which 
gives a whale to the vessel whose iron first remains in it, pro- 
vided claim be made before cutting in r> . If an object be 

p. 63. On the other hand, when a locked box was delivered, the owner retain- 
ing the key, it was held that the contents of the box had not been delivered. 
Reddel r. Pobree, 10 Sim. 244, cited ibid. p. 6S. 

1 Pig. xli. 2. iS ; xxiii. 3. 9. 3. 

2 Pig. xli. 2. 3. 3. 

8 lb. xli. 1.5. * Savigny, § 19. 

5 Young r. Hichens, 6 Q. B. 606; Swift r. Gifford, 2 Lowell, no; cited 
in a very valuable article upon Possession contributed by Mr. Justice 
Holmes to the American Law Review, vol. xii. See also his ‘ Common Law,’ 
p. 306. 
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under the control of a servant, exercised on behalf of his ciur. xi. 
master, it is under the control of the master. 

ii. Merc juxtaposition is not possession. ‘ Furiosus, et Aimnn*. 
pupillus sine tut oris auetoritate, non potest ineipere possidere, 

<juia airectionem tenemli non habent, licet liiaxiinc corporc suo 
rem continuant, sicuti si quis donnienti nliquid in inanu 
ponat V To some possibility of physical control there must, 
at any rate for the eommeneement of possession, In* super- 
added a will to exorcise siu-h control. 

This mental element in possession may conceivably lx* 
manifested in three decrees. 

In its lowest decree of manifestation, tin* intent of the 
holder of an object jjnes merely to the length of meaning to 
protect it against violence. without asserting any rio-ht. over 
it on his own behalf. Swell is the intent of a servant who is 
entrusted with the property of his master. Such possession 
as he may seem to have i> fitly deseribed as * representative/ 

A higher decree c*f intention is exhibited b\ those ]>ersons, 
other than servants. t<» whom objects are delivered lor various 
purpOM s. A usufructuary, a borrower, the lessee of land, a 
carrier, all intend to dispose of tile object, over which they 
are <4 i veil a control otherwise than as they may be from 
time to time directed, although none of them deny the title 
of the ‘ dominus proprietatis/ or of the person who has dc- 
li\ered the objects to them, as the case may he, to be still 

outstanding. 

The highest decree of intention a denial of the ri^lit 
of any other than the possessor himself; inasmuch as the 
possessor means to pay no regard to any other ri^ht than 
his own. This is the intention manifested, on t lie one hand, 
by a person who thinks himself, rightly or wrongly, to be 
the owner of the object in question, and on the other band 
by a thief who well knows that lie has stolen it. 

1 J»i^. xli. 2. i. 3. Such a relation lietwcen a person and an objf-ct wan 
described bv the Glo&aatora aa 1 |*>8HeHnio asiniua/ i. e. the posae^nion which 
a donkey could be said to have of ita saddle. 
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chap. xr. So far there is little room for varieties of opinion. The 
controversies begin when we proceed to enquire what, if any , 
differences of legal result how from a difference between these 
several degrees of intention . We have to consider, in the 

first place , the view of the question taken by the Roman 
lawyers and modern civilians by whom the enquiry has till 
quite lately been almost exclusively conducted ; and, secondly, 
how far similar ideas have influenced other legal systems, and 
more especially the common law. 


The theory (j) There is no doubt that the classical Roman jurists 
i aw ° n recognised two degrees of control over an object, the lower of 
which they described by such phrases as, ‘ in possessione esse,’ 

‘ naturaliter possidere,’ ‘ corporalitcr tenere,’ £ alieno nomine 
possidcreV The higher degree was alone recognised by 
them as ‘possessio,’ properly so called 2 * 4 * * * 8 , and such possession 
alone was protected by the Interdicts, irrespectively of the 
justice or injustice of its origin :J , against any one from whom 
it had not been acquired 1 vi clam aut prccario V The lower 
degree of possession is called by modern civilians ‘ Detentio’ 
(Inhabung), while they distinguish the higher as ‘Possessio.’ 
properly so called (Resit z). 

Sjivi-ny. According to wlmt may perhaps still be called the accepted 
view, these two degrees were ditlerentiated bv the intention 


1 ‘ Nee idem est possidere et alieno nomine possidere: nam possidet cuius 
nomine possidetur, procurator alienae possessioni pracstat ministerium.’ Dig. 

xli. 2. iS. Cf. ‘ GeueraliUr quisquis omnino nostro nomine sit in possessione, 

veluti procurator, liospes, amicus, nos postddere videinur.* Ib. xli. 2. 9. 

4 Improperly described by the earlier commentators as ‘possessio civilis,’ 

a term which, as Sa vigny has shown, § 7, is used in the sources to describe 

possession exhibiting those additional characteristics which enable it by means 

of ‘ usucapio 1 to rij>en into ownership. 

8 ‘ lusta enim an iniusta adversus cetoros in hoc edicto [sc. uti possidetis] 
nihil refert, qualiscuuque enim possessor, hoc ipso, quod possessor est, plus 
iuris habet quam ille qui non possidet.’ Dig. xliii. 17. 2 ; cf. ib. xli. 2. 3. 5. 

4 The remedies, such as ‘ actio furti,’ enjoyed by persons having only ‘pos- 
•essio naturalis,’ were conferred upon them in respect of some interest beyond 
that of bare possession. See Savigny, § 42. 
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of the possessor. Mere detention, or ‘ until ml is possessing nur. n. 
exists when the intention to dispose of the object is limited 
by a distinct recognition of the outstanding ri$*ht of another; 
and this equally whether the holder be a slave, a usufrne- 
tuary or a bailee. ‘ Possessio ’ exists, when the holder believes 
himself to be the rightful owner of the ohjeet. or, having 
merely found it, means to keep it subject to the possibility 
of the owner making bis appearance \ or, having stolen it., 
means to keep it against all comers*. The intention of 
such a possessor has been described by modern civilians as 
tho 4 animus domini V but more recently as 4 animus pos- 
sidemli, 1 a term for which there is elassieal authority 4 . 

This view of the grounds of the distinction drawn bv the 
Homan lawyers lwtween tin* possession which would be and 
that which would not, be protected by the Interdicts, is 
associated with the threat name of Savii*nv, by whom it was 
for the first, time luminously set forth. It, is in general 
accordanec with the hm^un^o of the elassieal jurists, and is 
supported b\ the fact that the classes of persons to whom 
possessory remedies were denied, such as the fruetuary, tho 
lessee, the borrower and the carrier, were just those whose in- 
tent. to dispose of the object possessed is limited by a distinct, 
rt cognition of the outstanding rijjht of another. Savi^nv’s 
theory is. however, open to tho objection that it, does not 
account for the fact that the Interdicts were al>o accorded to 
the 4 emphyteutic’ the pledge holder, the ‘ precurio tenens ' 
and the ‘ sequester.* to none of whom can the ‘animus 
domini ’ be attributed. Savi^ny was only abb; to reply by 

1 1>L'. xliii. 17. 2. 

'* * Pr*. -re vero poHh.id. t pra*d<>, »p,i interrogutuw eur powideat r» - 

wponsuniH m it, p<W:deo, . . . n*c ullam cauHam ponneBBioniH poHuit dicere.’ 

1%. v. 3. 11-13. 

3 Apparently coined by Cuiaciun, Obn ix. 33. It wan doubtlenn augmented 

by the phraseology of Theophilns, fnatpopa •yap jov xparttv Ka\ rov vtptaOai 
avn y on Kpartlv piv inn r » qvatKm tarix***', viptoOai bi rd btano^oyroi 

irarcxfii', in* 29. 2 ; cf. ii. 9. 4. 

4 Dig. xiii. 7. 37 ; xli. 2. 1. 20. 
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<’ha)'. xi saying that for practical reasons what he calls a ‘derivative’ 
(‘ abgeleiteter ’) possession was admitted in these cases 1 . This 
and other difficulties in the current view have recently led 
a writer of great, vigour and originality to attack Savigny’s 
account of the Homan theory of possession as a whole, 
ihering. In a work published more than twenty years ago 2 * , Professor 
von Ihering showed that Savign}^s requirement of actual con- 
trol can only Ik* discovered in the writings of the Roman jurists 
by doing considerable violence to their language ; and that 
the amount of control demanded by Roman law varied, as it 
reasonably should vary, according to the nature of the object 
in question, so that cut timber in a wood might well be held 
to remain in the possession of a purchaser who had left 
it lying where he cut it, although his watch, if found in 
the same place, might be treated as lost property ,J . In 

going on to assert that possession was protected merely as 
the ‘actuality of ownership 4 * * ,’ or as being to ownership what 
an outwork is to a fortress r ', Ihering appears to us to 
come into eonllict with clear statements in the sources, to 
maintain an anachronism, and to be inconsistent with his 
own maturer views upon this point as incidentally stated 
in hi^ latest work, ‘ Ueber den Bcsitzw illen V It is in this 
work that Ihering has delivered a long-prepared attack upon 
the key to .Savigny’s position, the ‘animus domini.’ Shortly 
stated, von Ihering s thesis 7 is that the difference between 
Indention and Interdict -Possession has nothing to do with 
the will ; that whoever so far exerts his will over an object 
as to obtain Detention of it, possesses it for all purposes, 

1 § 9 * 2 CJruiul des r>ositzeRgcliut7.es5, 1S67. 

8 (’f. ‘by possession is meant possession of that character of which the 

thing is capable.’ Ld. Advoc. r. Young, 12 App. Ca. p. 556. 

# p. 45 - 

b p. 64. May it not rather be compared to an earthwork, worth defending, 
whether or no the fortress of ownership lies behind it? 

* Jena, 1SS9, v. p. 327. 

7 Which he describes as the ‘ Objectivitiitstheorie,’ as opposed to the ‘ Sub- 
jectivitutstbeorie ’ of Sa vigny and his predecessors. 
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except in so far as possession is denied to him by some special chap, xt 
rule of law. For just, as Savigny was obliged to allow a 
fictitious ‘ derivative * possession in the case of the pledge- 
holder and others who on principle would not be possessors, 
so does Ihcring prav in aid a variety of special rules of 
law to explain the denial to borrowers, lessees, and the like, 
of the possessory remedies to which in accordance with Ins 
theory they are }>rima facie entitled. The arguments of von 
Ihering will have to be reckoned with by any future writer 
upon the subject, but it would as yet. be premature to pro- 
claim the victory of his views over those of Suvigny as to 
the true meaning of the classical jurists. It. is also im- 
portant to remember that a theory more nearly approaching 
that of Savigny than that of Ins critic has thrived now 
interest. Horn its long acceptance in the countries ruled by 
modernized Homan law \ and especially from the inellaeeablc 
imprint, which it has left upon modern codes*. 

(2) The jurists of the Teutonic races seem never to have Tuitun 
recognised the two grades of possession which have given ^ Uur> ’ 
so much trouble to the civilians. They granted possessory 

1 Cf. Ihering, Uerdt/.wilh*, ji|>. 420, 457. 

2 K. g. Tli c* JVuH'iiun I.andiveht, I. 7. § 1 , * \Wr das phyHisehr Vorniogcn 
hat, iiber cine Saehe mil A iiKnrhl basting A mirror zu verffiocn, dcr Iml nio in 
nciiicm Ccuahrsain utnl win! Inhaber dernclbcn genannt.’ § 3, ‘ Wcr aber 
fine Sadie, in d<*r Absieht dariibcr fur sirh mlb.-t zu vt-rfii^' u, uninittclbar 
oder (lurch Anderc, in seinon Cewalirsarn nimint, der wird Ile.-it/cr d< r Saehe.* 

§§ 6, 7, tlistin^(.*isli between t !»•* * imperfect ’ and the ‘ perfect * He^itzer, the 
latter being defined as ‘ welehcr fine Saehe, oder ein UechL, als Hein eigen 
besitzt.* 

The Austrian Civil Code, § 7,09, ‘ \\\ r cine Saehe in seiner Maeiit od< r 
CJewahrsam hat, ihr Inhaher. Ilat der Inhalier ciner Saehe den 

Willen, bie als die He: nig** zu hehalt« n, ho Ft er ihr J’ositzer.’ 

The Hraft Civil Col - for (itrinanv, 5 7 ( j 7 » ‘ I>er Hedtz ciner Saehe wird 
erworben durch die Krlangung d'.r thaUachlichen (Jewalt iiber die Saehe 
(Inhabung) in Verbindung mi t dein Willen des JuhaherH, die Saehe al« die 
seinige zu haben T»e-iizwille The French and Italian Codes are less 
explicit. Code Ci\il, $§ 222K, 2234; Codice Civile, §§ 6H5, 2115. The 
tendency of the Codes, while retaining in term* the distinction between 
Detention and Possession, ifl to assimilate their legal results. 
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remedies without scrapie to persons who in Roman law 
could never have profited by the Interdicts. Under the 
Salic law the person from whose custody cattle were stolen, 
irrespectively of his having any further interest in them, 
seems to have been the only person entitled to have them 
restored to him ; and Bracton says that, in suing for stolen 
goods, it makes no difference whether the goods belonged 
to the plaintiff or not, provided only they had been in his 
custody 1 « 

The theory of English law at the present day is not dis- 
similar. Possessory rights are, it is true, denied to servants 2 ; 
but, with this exception, the common law ignores the distinc- 
tion between Detention and Possession, granting possessory 
remedies to all persons in occupation of land or having the 
custody of goods. Previously to the invention in the thirteenth 
century of the writ ‘tie eieetione finnae,’ the tenant of a farm 
was regarded as a mere bailiff for the landlord, but by means 
of the writ he acquired what in the phraseology of that day 

1 ‘Bum tamcn (U* custodia sua.* Bract. fol. iti. Cited by Mr. Justice 
liolmes, Am. Law Lev. u. s. 

a See Bicey, Parties, j»j>. 335-358: Pollock and Wright, Possession, p. 39. 
Mr. Justice Holmes, Common Law, p. 227, thinks the rule explicable only as 
a survival from the times when a servant was a slave, since ‘ the servant has 
as much the intent to exclude the world at large as the borrower.’ Hut see 
Pollock and Wright, it. s. The uon-att rihution of possession to servants is 
well established in criminal law, e. g. if goods are stolen from a servant to 
whom they have been entrusted by his master they are alleged in the indict- 
ment to be ‘the property,* i. e. in the possession, of his nutter, though some 
doubts upon this point led to the Statute 21 Hen. VI 11 . c. 7. (A new offence 
of embezzlement was ere a ted by 39 (.». 111. c. S3 to meet the case of" misappro- 
priation by a servant of goods delivered to him for his master, but of which 
the latter had not yet taken possession, ; but there are cases in private law which 
can with diiliculty be reconciled with the rule as now stated, and suggest the 
distinction, said now to be obsolete, once drawn between servants at home and 
servants sent on distant errands. See V. II., 21 H. VII. 14, pi. 21, cited in 
Holmes, u. s., p. 226. Thus the master of a fly boat hired at weekly wages by 
a canal company was allowed to bring trespass for the cutting of a tow-rope, 
the projwrty of the company. Moore r. Kobinson, 2 B. and Ad. 817. 
Persons, such as guests at an Inn, who have there the use of plate and other 
objects, as bare lieencees without bailment, have ro possession. Holmes, u. s., 
p. 226. 
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could l>e described as a { seisin ’ of his term \ and he alone can chat. m. 
now bring trespass for interference with his possession 2 . A 
similar right in the case of bailees of goods seems to have 
a much older pedigree :l . ‘ In all these instances/ says Black- 

stone, ‘ there is a sjx'cial qualified property transferred from the 
bailor to the bailee, together with the possession. And on 
account, of this qualified property of the bailee, lie may, . . . 
maintain an action against such as injure or take away these 
chattels. The tailor, the carrier, the innkeeper, the agisting 
farmer, the pawnbroker, the distreinor. and the general bailee, 
may all of them vindicate in their own right this their pos- 
sessory interest 4 .’ 

Alike in Homan and in the common law, a mere finder, Wrongful 
or even a wrongful taker, has a possession which will bo l ,OSM " M " n 
protected against a stranger; nor will such stranger be 
allowed to allege a superior in . * frrtii , unless be can show 
that he was acting under the authority of the person having 
such a right/’. 

After being a topic of controversy between the Proculian Posscssm 
and Sabiniun schools, it was finally determined in Homan law * unul, ‘ 
that only one person can possess the same object at the same 

1 Dracton, fob 220. See .1 udge Digby, llhWy of tin- Law <>f Ural Property, 
p. 17; ; Maitland, on flu; seisin of chattels, i I,. Q. I;, p. 333. 

J >iivy. Partit a. |>. 334. 

J Holmes, Common Uw, p. 1O6, citing Lahahd, VermogeiiHrechtliche 
Klagen, § 16, and Heeler, (iewere, 4S7, 492. 

4 2 Comm. 453. lb* c.\»ntimn*s, ‘For being responsible to tlio l>ailor, or if’ 
tlit* g ouds are lo t >»r damaged by his wilful default or gross negligence, or if hr 
do not deliver n[» tlie chattels on lawful demand, it is therefore reasonable 
that he should have a righ t of action against all other persons who may have 
purloined or injured them ; that lie may always he ready to answer the call of 
tlie bailor.’ Thin reasoning, though found also in Deaumauoir, xxx. 1, and in 
V. P*. 11 H. IV., seems to he erroneous. See Holmes, Common Law, pp. 167, 

170. It is probably derived from a misunderstanding of the re medic* given 
in Roman law to certain bailees for the protection of interests other than those 
resulting from bare possession. Cf. Inst. iv. 1. 14 and 17; Dig. xlvii. 2. 4 6. 

9 Dig. xliii. 17. 2. Armory v. Delamirie, 1 Sm. L. (’. 301 ; Htickley #-. 

Cross, 32 L. J. Q. 13 . 131 ; Dicey, Parties, pp. 334, 354, 356; Pollock and 
Wright, pp. 49, 148. 



176 


PRIVATE LAW : RIGHTS ‘ IN REM.’ 


CHAP. XI. 


Hensons lor 

piotecting 

possession. 


time, ‘ non magis enim eadem possessio apud duos esse potest, 
quam ut tu stare videaris in eo loco in quo ego sto, vel in quo 
loco ego sedeo tu sedere videaris 1 .’ The strictness of this 
rule seems not to have been followed in the indigenous law of 
Germany 2 , and was departed from at an early date in the law 
of England. When the tenant farmer acquired the writ of 
ejectment, his lord none the less retained his possessory 
remedy by Assize of novel disseisin :{ ; and in the time of 
Edward III, we find that bailors had gained the right to 
bring trespass concurrently with their bailees against a third 
party 4 . In modern times, at any rate, this right is restricted, 
as would seem more in accordance with principle, to the case 
of simple bailments, i. e. those in which the bailor is at liberty 
to resume possession at any moment \ When during the 
bailment the right of the bailee is good even against the 
bailor, the former can alone sue for any interference with his 
possession 


More than one motive may have induced the law to give 
protection to possession. The predominant motive was pro- 
bably a regard for the preservation of the peace. ‘The ground 

1 Pig. xli. 2. 3. 5 ; cf. xliii. 26. 15. 4. Tin' posses.-iou by several of different 
parts or shares of a tiling is a different question. Savignv, Besitz, § 1 1 ; 
Puchtn, Inst. ii. p. 564. 

2 See authorities cited l»y Prof. Ma : tland, 1 L. Q. 11 . p. 344. 

3 ‘ Potent enim quiiihet illotimi sine praeiulieio ultcrius in seisina ease 
eiusdem tenement*!, nuns ut de terinino, ct alius nt do feudo vel libero tene- 
inento.* Brncton, fol. 220. See Maitland, 1 1 .. (J. 11 . p. 34I. But note 
that tin* laiullord cannot brim; trespass or ejectment during the continuance of 
the term. 1 >ieev, Parties, jtp. 337, 489. 

* V. Ib 4S Ed. 111 . 20, pi. S, 22 Ed. IV. 5, pi. 16, cited in Holmes, Com- 
mon Law. p. 170. He thinks this an anomaly, p. 175. The reason usually 
given for it is that ‘a right of immediate possession without possession is 
811111010111.’ Cf. Smith r. Milles. I T. II. 4S0. So the purchaser of goods may 
bring trespass before delhcrv, Dicey, |>. 34S ; uliter as to a purchaser of laud 
before entry, Pollock r.nd Wright, p. 28. 

5 Nicholls v. Bastard, 2 V. M. and lb, ; Dicey, Parties, p. 345. 

6 Gordon v. Harper, 7 T. II. 9; * It cannot be that two men can be entitled 
at the same time to inaintaiu an action of trover for the same goods.’ Lord r. 
Price, L. K. 9 Ex. 54. 
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of this protection/ says Savigny, ‘ and of this condition similar chap. xi. 
to a right, has to be ascertained. Now this ground lies in the 
connection between the above condition of fact and the party 
possessing, the inviolability of whose person extends to those 
sorts of disturbance by which the person might at the same 
time be interfered with. The case occurs when the violence 
offered to the person disturbs or puts an end to possession. 

An independent right is not, in this ease, violated, but some 
change is effected in the condition of the person to his 
prejudice ; and if the injury, which consists in the violence 
against the person, is to be wholly effaced in all its con- 
sequences, this can only be effected by the restoration or 
protection of the xt<itnx quo, to which the violence extended 
itself 1 .’ The same view is also to be found, where anything 
so abstract would scarcely be expected, in a volume of Mceson 
and Welsbv’s Reports. ‘ These rights of action/ said the Court 
of Exchequer Chamber, ‘ are given in respect, of the imme diate 
and present violation of possession, independently of rights of 
property. They are an extension of that protection which 
the law throws around the person V 

The suggestion that possession was protected because 
possessors are in most eases rightful owners ' 1 , is hardly in 
accordance with legal history. 

As t.o the place which the doctrine of possession should Place of 
occupy in a body of law, Savigny is of opinion that, since it UkT'* 
only comes in question as a condition to the granting of Inter- ( / or ! ,l,p 
diets, it belongs to the department of 1 obligationos ex delicto.’ 

By what has preceded, it will have sufficiently appeared that 

1 Savigny, §6, Perry’s Translation ('184^. 

3 Rogers r. Spence, 13 M. & W. 581 (1844,. 

' Iheririg, Ueber den Grand des Pesitzes-chutzes, ed. 2, p. 45. At p. 4, lie 
gives an exhaustive classification of the theories on this point. According to 
his own opinion, Possession is ‘eine deni Eigenthiiiner zugedachte Eeweis- 
erterung, die aber nothwendigerweise auch dem Nichteigen thinner zu Gute 
komuit,’ p. 45. 
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t. we agree rather with those who, like Alciatns, Halm, and 

Gans, class possession among the ‘ iura in re/ 

The orbit of the right may be inferred from a list of the 
acts which are recognised as infringing it Among the acta 
so recognised in English law are those long known as ‘ tres- 
pass' and ‘ conversion ' A 1 trespass to goods' would consist 
in their removal or injury, but might be justified, as done in 
the exercise of a rightful ‘ distress,’ or in self-defence ; while 
goods would be said to be ‘ converted 9 by any one who wrong- 
fully assumed to act as their owner. 

The ‘ius possession is ’ comes into existence on the occur- 
rence of such a combination of control and intention as is 
demanded by a given system of law. 

The corporeal and mental elements of the act of acquisition 
may be separated, as where the former is exercised by an 
agent and the latter by his principal ; or both may be 
exercised by an agent, who has general authority from, or 
whose acts are subsequently ratified by, his principal 1 . 

The right of possession may be of course extinguished 
by an express abandonment of the object, but the same effect 
may be produced by tacit relaxation of corporeal control or of 
intention. The cases in which this occurs are defined by 
different rules in different, systems of law ". 

The doctrine of possession has been extended, under the name 
of ‘ quasi-possession/ or of* possessio inns,’ to the control which 
may be exercised over advantages, short of ownership, which 
may be derived from objects. A right of way, an advowson 
or perpetual right of appointment to a benefice, and similar 

1 Saviour, § 26. 

* Thus Unman law, on grounds of policy, declined to treat the possession 
of the absentee owner of a farm as ousted by wrongful occupation by an 
intruder. It was a legal fiction that the possessor in such a case, though 
dispossessed in point of fact, was not to be regarded as dispossessed till he 
had received notice of what had occurred. Dig. xli. 2 . 46 ; ib. 3. 7 and 8 ; 
Savigny, liesitz, § 33. 
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rights, the nature of which will shortly have to be explained, chav. n. 
are susceptible of a quasi-possession, the rules for which are 
analogous to those which govern possession properly so callod. 

It is a great advance in civilisation when law throws around Ownership, 
t he mere fact of possession that protection which t he possessor 
could previously have won for it only by his own right hand. 

It is a still further advance when law gives to a man that far 
ampler measure of right over an object, quite irrespectively 
of his having any actual, or even constructive, control over it, 
which is known as ‘ Ownership V 

The higher is no doubt a development of the lower right. 

‘ Dominium rerum ex natural i possessione coepisse Nerva 
filius ait V it is usually defined as a plenary control over an I Mini- 
object. ‘ Das Kigenflium ist cine tot ale I lerrschaft iiher cine 
Sache ‘V ‘ La propriefe est le pouvoir juridique plein et entier 
d une personae sur une chose cor po relic* ’ ; * Lc pouvoir dc droit 
d’une ]>ersonne sur unc chose dapres tons les huts rationncls 
d utilite possible, inherent* i\ sa nature V 

The right of ownership is, however, unlimited only in com- How 
]»arison with other rights over objects. In accordance with 
the maxim k sic uterc t no ut alienum non laedas,’ it must 
always be enjoyed in such a way as not to interfere with the 
rights of others, and is therefore defined in the French (’ode 
as ‘ le droit de jouir et disposer des ehoses de la maniere la 
plus absolue. pourvu quon n'on fasse pas un usage prohibc 
par les lois ou par les leglemcnt- V It may also. a> we shall 

1 So that Glpian goon ho far ah to hay : ‘ Nihil commune habet posKi-Hsio . 

cum proprictatc.’ Dig. xli. 2. 12. 1. 

u Dig. 41. 2. 1. 1. 1 2 * 4 * 6 Puchta, Inwt. ii. p. 561. 

4 A broils, Droit Nature], ii. p. 143; cf. ‘ Dominun incipit plenum habere in 

re potettatem.' Inst. ii. 4. 4. 

6 Art. 544. According to the draft civil code for Germany, § 84S, * Der 
Eigenthimier einer Sache hat daa llecht, mit AuHHchlieHBung Anderer, nach 
Willkiir mit der Sache zu verfahren und uber dieselbe zu verffigen, Howeit 
nicht Besch rank ungen dieses Rechte« durch Gesetz oder durch Kcchtc Dritter 
begriindet sind.’ 


N 2 
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chat. xi. see hereafter, continue to subsist although stripped of almost 
every attribute which makes it valuable, in which condition 
it is described in Roman law as ‘ nuda proprietas.’ A really 
satisfactory definition of a right thus wide, yet necessarily 
limited in several respects and conceivably limited in many 
more, has perhaps never been suggested. It is difficult to 
do more than to describe it, with Austin, as a right ‘over 
a determinate thing, indefinite in point of user, unrestricted in 
point of disposition, and unlimited in point of duration V 
Component Various attempts have been made to enumerate the at- 
npl,ts tributes or powers of an owner. lie is said to have rights, 

‘ utendi,’ ‘ fruendi,’ ‘ abutendi/ ‘ fructus pcrcipiendi,’ ‘possidendi,’ 

4 alicnamli,’ and ‘ vindicandi.’ But what has to be said with 
reference to the orbit, or contents, of the right of ownership 
may be conveniently arranged under the three heads of 
possession, enjoyment, and disposition. 

Possession. i. Of the right to possess, little more need be said than 
that it includes the ‘ ius vindicandi,’ and that it is inherent in 
ownership unless expressly severed from it, as is the case when 
the owner has lot, lent, or mortgaged his property. 

Knjov- 2. The right of enjoyment implies rights of user, and of 
acquiring the fruits or increase of the thing, as timber, the 
young of cattle, or soil added to an estate by alluvion. The 
right is limited only by the rights of the State or of other 
individuals 1 2 . 

The State may of course, as is sometimes said by virtue 
of its ‘ dominium eminens,’ take such portions of the produce 
of property, oi even of property itself, as it may think fit ; 
or it may authorize undertakings in the neighbourhood, 
whereby the value of the property maybe diminished without 

1 <) uritprudence, ii. p. 477; cf. iii. p. 2. 

3 The right of freely uBing one's own land although to the detriment of one’s 
neighbours, is very amply recognised by English law (see Chasemore v. 
Richards, 7 H. L C. 349) ; but by Roman law, apparently, only ‘ si non animo 
vieino nocendi, sed suum agruin meliorem faciendi* (I). xxxix. 3. i),cf. Pollock, 
Torts, p. 143 ; and so Scotch law prohibits what is done in aemulationcm ricini. 
Ersk. Inst. ii. 1. 2. 
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compensation l . The State can also prohibit any particular chap. xi. 
use of the property, e. g. the growth of tobacco upon land in 
England and Ireland or the carrying on of noxious trades 
in towns. The rights of the owner may also be limited by 
those of his co-owners, if the property is held jointly, or bv 
those of strangers. The owner of land, for instance, may be 
rest mined in the interest of neighbouring owners from dealing 
with it entirely at his pleasure; and this either in consequence 
of some exceptional advantage, such as a right of way, which 
may have been conferred upon another; or in consequence of 
the ordinary, or, as it is sometimes called, 4 natural ’ right of 
his neighbours not to have their land deprived of its accus- 
tomed support from the land adjacent, to receive the water of 
a stream, or the like. 

3. The right of disposition carries with it the right ofl>iH|N>si 
alteration or destruction, and also the right of alienation. ,on ’ 
Some objects are of course practically indestructible. The 
alienation may either be total, when the right, it, self, or 
partial, when a fraction of it. only, is transferred. Alienation 
for certain purposes is sometimes forbidden, e. g. in fraud of 
creditors, or in mortmain. 

Ownership is exercised, in its primary and fullest sense, Object* <>f 
over physical objects only. It is also exercised, in a secondary ownus,l) t > 
and.conventional sense, over certain collections of rights which 
it is convenient to treat upon the analogy of physical objects. 

In the primary sense of the term, a rnan may lx* owner of a 
house, in the secondary sense he may be owner of a patent for 
an invention. The object owned is in cither case described as 
‘property/ which is defined by Mirabeau as signifying ‘ un 

1 E.g. by vibration caused by trains passing over a railway made in pur- 
suance of an Act of Parliament, Hammersmith Railway Company v. Brand, 

L. R. 4 H. L 1 7 1 . 

* By 12 Car. II. c. 34. On the principle that when private property is 
affected with a public interest it ceases to be iuris jirivati , nee Lord Holt, I)e 
portibus man*, 1 Harg. Law Tracts; and on the recent application of this 
principle in the grain ‘elevator' cases, see Mumm r. Illinois, 4 Otto, 113. 
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avantage confer^ par les conventions sociales V The terms 
‘ ownership * and ‘ property * are sometimes also used in a 
third, and still looser sense. The sum- total of a man’s 
fortune, including not only the objects of which he is owner, 
but also the value of any claims which he may have against 
other persons, after deducting the amount of any claims which 
might be made good against himself, is described as his 
‘property/ and he is said to ‘own’ it 2 . 

It will be desirable to discuss each of these kinds of ‘ pro- 
perty ’ separately. 

1. It is not every physical object that will answer the 
description of property, as being ‘ un bien materiel sujet au 
pouvoir immediat d’une personne V Some things are in 
their nature incapable of appropriation. Air and, in most 
cases, water 4 are for the free use of all mankind. Objects 
which are capable of becoming property are divisible upon 
various principles, as has been already explained ’. 

The right of the owner of a physical object is of course 
modified bv the character of the object. 1 1 is right is in 
general that the object shall neither be taken away from 
him, nor impaired in value, nor shall his title to it be 
weakened. Among the acts by which his right is infringed 

1 Hist. Parlementaire tie la Revolution Franyaise, t. ix. p. 290. 

3 The Roman use of the term ‘ res * was equally ambiguous. Sometimes it 
is the thing itself (res eorporalis'' , sometimes a right over a thing, or even to 
the performance of an act (res incorporalis). Cf. supra, p. 90. With the use 
of the term, as covering a mere right to performance, cf. the Code Civil 
(Art. 529^ ; ‘ sont meubles par la determination de la loi, les obligations et 
actions qui out pour obiet des somnies exigibles,’ Ac. ; and the definition of 
* Property ’ in 44 & 45 Viet. c. 41 . § 1 , and in 45 & 46 Viet. c. 39. § 2 (the Con- 
veyancing Acts, 18S1, j8Sj), as including ‘any debt, and any thing in action, 
and any other right or interest.’ Cf. also the Bankruptcy Act, 18S3, 46 & 47 
Viet. c. 52. § 168 ^1). Ou the question whether shares in a Company are 
‘ things in action,’ under the Bankruptcy Act, see Colonial Bank v. Whinney, 
1 1 App. Ca. 426. A power of appointment is not property, ex parte Gilchrist, 
17 Q. B. D. 167 and 521. 

3 Ahrens, Cours, ii. p. 1 17. 

4 But see Ormerod r. Todmorden Mill Co., 1 1 Q. B. Div. 155. 

* Supra, p. 90. 
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are those known to English law as conversion, detinue, trcs- chap. xi. 
pass, slander of tit le, and nuisance. 

2. We have already mentioned that the idea of ownership Intangible 
has l>een so far extended as to make it applicable to certain I>ro, ‘ ert ' 
closely coherent masses of rights ; which are thus, by a legal 
fiction, treated, for certain purposes, as if they were tangible 
objects 1 . 

In modern times the inventor of a new process obtains from Patent*, 
the State, by way of recompense for the benefit. In* has con- 
ferred upon society, and in order to encourage others to follow 
his example, not only an exclusive privilege of using the new 
process for a fixed term of years, but also the right of letting 
or selling bis privilege to another. Such an indulgence is 
called a patent-right, and a very similar favour, known as 
copy-right, is granted to the authors of books, and to painters, Copy right 
engravers, and sculptors, in the productions of their genius. 

It has been a somewhat vexed question whether a ‘ trade-mark * Trad« 
is to be added to the list of intangible objects of ownership. It H ‘ drks 
was at any rate so treated in a series of judgments by Lord 
West bury, which, it seems, arc still good law. Ife says, for 
instance, ‘ Imposition on the public is indeed necessary for the 
plaintiffs title, but in this way only, that it is the test of the 
invasion by the defendant of the plaintiffs right of property V 
It was also so described in the ‘Trade Marks Registration Act/ 

1 8 7 5 :i , as it was in the French law of 18/57 relating to 
f Marques de fahrique et de commerce 4 .* The extension of the 

1 ‘The notion that nothing is property which cannot lie ear-marked and 
recovered in detinue or trover, may be true in an early stage of aociety, when 
property is in its simple form, and the remedies for violation of it are also 
simple, but it is not true in a more civilised state, when the relations of life 
and the interests arising therefrom are complicated.’ Erie J., in Jefferys v. 

Boosey, 4 H. L. Ca. 815. But see contra Bollock C. B. in the same case, and 
Windscheid, Band. § 168. 

J Hall r. Barrows, 33 L. J. Ch. 204. Cf. Oakley v. Dalton, 35 Ch. D. 

’ »• 3. 4. 5- 

4 This view is further countenanced by § 2 of the Trade Marks Registration 
Act, 1875, which provides that a Mark can be assigned only together with the 
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'With such intangible property should probably also be 
classified those royal privileges subsisting in the hands of 
a subject which are known in English law as ‘franchises,’ 
such as the right to have a fair or market, a forest, free- 
warren or free-fishery. 

The once well-known privileges described in German law as 
‘Bannreehte,’ e. g. of having all the corn of the neighbour- 
hood brought to one’s mill to be ground, ‘ Miihlenzwang/ all 
the bread brought to one’s oven to be baked, ‘Backofen- 
zwang,’ and the like, belong to the same category . 

3. A still bolder fiction than those just considered was 
familiar to the Romans. All that a given individual can be 
said to be worth, reckoning together not only all his rights 

goodwill of the business concerned. The ‘ Patents, Designs and Trademarks 
Act, 1883/ 46 & 47 Viet. § 57, which has superseded the earlier Statutes 
upon these subjects, speaks of the ‘copy-right’ in a trade-mark * 6 ), and of 
the ‘proprietor of the patent, copy-right in the design, or trade-mark (§ 87). 
It may be noted that, under this Act, a patent right will be good as against 
the crown 26). On such right as a trader may have to an exclusive use of 
his name, see Burgess r. Burgess, 3 D. M. G. 896. 

1 On the curious question of a copyright at common law, see the case of 
Jeflerys v. Boosey, 11. s., which decided, overruling Donaldson r. Beckett, 
a Bro. P. C. 129, against a considerable ■weight of judicial opinion, unfavour- 
ably to the existence of any such right, at any rate since the Statute of Anne. 
Cf. the Report of the Royal Commission on Copyright of 1878, embodying a 
draft Digest of the existing law upon the subject, by Sir J. F. Stephen. On 
the question of a common law copyright in an orally delivered lecture, see 
Abernethy r. Hutchinson, 1 Hall & Tw. 2S ; Nichols r. Pitman, 26 Ch. D. 
374; and Sirne r. Caird, 12 App. Ca. 326, in which the House of Lords, on 
appeal from the Court of Session, held that the delivery of a University 
lecture does not divest the author of his copyright in it. Cf. Dalloz, t. xl. P. 2. 
p. 187. 
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of ownership, but also the value of any claims which he may 
have against others (‘ bona activa ’), but deducting the amount 
of any claims which others may have against him (‘ bona 
passiva is sometimes said to be his ‘ property/ and he is 
said to be the * owner * of the whole complex mass of rights 
‘ in rem ’ and ‘ in personam/ less deductions b 

Such a totality of property has been described by the 
phrases ‘bona/ ‘ patrimonie/ ‘avoir/ ‘estate/ ‘assets/ ‘Ver- 
mogen.’ The last-mentioned term has been defined ns ‘ alios 
was uns zusteht oder gehdrt - ; 9 also as ‘dor InbegrifF dcr 
Rechte einer Person, die einen Sacli worth haben, oder deren 
"Worth sich in Geld anschlagen UisstV Such a mass of pro- 
perty, should its subject die, becomes a ‘ hereditns.’ 


Although some few modes of acquisition, or 4 titles/ are 
applicable to all three classes of property, each class has also 
ti set of modes of acquisition appropriate to itself. It may be 
convenient to mention the special modes first, those, namely, 
which are respectively applicable to the acquisition of physical 
objects, of groups of rights treated as if they were physical 
objects, and of complex masses of rights and dutios. 


Physical objects, ‘res corporal cs/ ‘res quae tangi possunt/ 
are capable of being acquired in a variety of ways, which are 
either ‘ original ’ or ‘ derivative/ 

1 i La notion de la propriety est alors identifice avee colie do l’avoir, quoi- 
qu’ii faille ton jours distinguer Igh bums materials qui sont immediatement dans 
notre pouvoir <le ceux par rapport auxquelB nous avons don droitH it faire valoir.’ 
Ahrens, ii. 1 2 1 . ‘Ilona intelliguntur cuiuaque quae deducto acre alieno 
uupersunt.* Dig. 1 . 3 9. 1. * Bonnrum appellatio, sicut hcreditatis, univeraitatern 
quandam ac ius auccesaionia et non singulaa rea demonstrate Dig. 1 . 16. 208. 
4 Bona autem hie, ut plerumque Holemua dicere, ita accipienda sunt, univer«i- 
tatia cui usque 8ucceaaionem, qua aucceditur in iua demortui, auBcipiturque eius 
rei commodum et incommodurn : nam Hive aolverido aunt bona, aive non Hunt, 
sive damnum habent, aive lucrum, Hive in corporibus aunt sive in actionibuB, in 
hoc loco proprie bona appellabuntur.’ Dig. xxxvii. 1. 3 pr. ; cf. 1 . 16. 49. 

2 Roder, ii. p. 239. 

* Puchta, ii. p. 302 ; cf. 578. 
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1. Original acquisition takes place either with or without 
an act of possession. 

I. With such an act, the right is gained by: 

(a) 4 Occupatio * ; the taking of what previously belonged 
to no one : ‘ quod enim nullius est, id ratione naturali occu- 
]ianti conccditur V Among ‘res nullius’ are wild animals; 
derelicts, which on abandonment cease to belong to their 
former owners ; the property of enemies ; and a 4 thesaurus,’ 
i. e. 4 vetus quaedam depositio pecuniae, cuius non exstat 
memoria, ut iam dominion non haheat 2 .’ It must be remem- 
bered that the right of the finder of such objects is by no 
means recognised as unqualified. Most systems of law bold 
that property taken from an enemy vests primarily in the 
nation, 4 hollo parta eedunt reipublicae,* a rule which is the 
foundation of the law of booty and prize ; and the right to 
capture animals 4 ferae naturae,* or to appropriate a treasure- 
trove, is usually qualified by the rights of landowners and of 
the State itself. 

(/j) ‘ Speciiicatio ’ ; i.e. the working up of materials belong- 
ing to another into a new product. There is room for much 
difference of opinion as to the cases in which ownership may 
thus be acquired by manufacture, and a long controversy 
was carried on between the jurists of the Proculian and 
Sabinian schools upon the subject. 

(y) 4 Eructuum percept io,* i.e. the rightful taking of the 
produce of property by a person who is not owner of the 
property. 

(5) Lawful possession, continued for such periods as may 
1)0 recognised by law' as sufficient for the purpose. So, in 
the older Roman law, the possession of an object which had 
been acquired bona jide and 4 ex iusta causa ’ gave in one or 
two years, according as the object was a moveable or an 
immoveable, full ownership of it, by the title called 4 usu- 
capio.’ And so English law T , which does not favour this title, 


1 D ij. li. i. 3. i»r. 


a lb. 31. 1. 
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practically transmutes long* possession of real property into 
ownership, by bringing* to an end the right of the owner ; for 
by the Statute 3 and 4 \V. IV. c. 27. s. 34, it is enacted that, 
‘ at the determination of the period limited by this Act, to 
any person for making an entry or distress, or bringing any 
writ of quare impedit or other action or suit 1 , the right 
and title of such person to the land, rent or ndvowson, for 
the recovery whereof such entry, distress, action or suit, re- 
spectively might have been made or brought within such 
}>eriod, shall be extinguished/ 

This mode of acquisition, sometimes called ‘acquisitive 
Prescription/ must be carefully distinguished from ‘ extinctive 
Prescription/ or the * Limitation of actions/ which, as will 
presently appear, causes not. a transfer of a right, but merely 
the loss of a remedy. 

2. The right is obtained without, an act of possession bv : 

(a) ‘Accession/ when the owner of the principal object 
becomes also owner of its accessory 

Immoveables may accede, or adhere, to immoveables, as 
is the case when soil is carried from one bank of a river to 
another, ‘ alluvio/ ‘avulsio’; or an island is formed, ‘ insula 
nata/ and is divided between the riparian proprietors, or 
assigned to him to whose land it is nearest; or a river 
leaves its bed, ‘alveus derelict us,’ which is then shared by the 
owners of the banks. 

Moveables may accede to immoveables. 80 beams and 
other objects fastened into a bouse become part of it by 
• inaedificatio/ except so far as they come within the indul- 
gence granted by the law of ‘ fixtures ’ ; and trees and crops 
become inseparable from the soil in which they are planted 
by ‘satio’ or ‘plantafio’ ; in pursuance of the maxim ‘quid- 
quid plantatur solo cedit/ 

1 I. e. as a rule twenty years, which period has been reduced by 37 & 3# 
Viet. c. 57 to twelve years. 

* It may be worth while to observe that ‘ acceaaio ’ in Latin is not the name 
uf a title, but signifies the accessory thing. Cf. Dig. xxxiv. a. 19. 13. 
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chap. xi. Moveables may accede to moveables, as an embroidery 
to a garment. On the other hand, 4 proprietas totius navis 
earinae causam sequitur 1 .’ The rule and the exceptions to 
it were discussed by the Romans under the heads of ‘ scrip- 
tural ‘ pictura,’ 4 partus ancillae,’ 4 adiunctio.’ 

(fi) 4 Confusio * and 4 commix tio,’ which usually produce 
joint-ownership. 

Derivative 2. Derivative acquisition may take place infer vivos or 
ac jmsition. up 0n death. In the former ease, it is often described as 
4 alienation/ or 4 conveyance,’ and implies in Roman law the 
concurrence both of the alienor and the alienee. 4 In omnibus 
rebus quae dominium transferunt, concurrat oportet affectus 
ex utraque parte contrahentium V Such concurrence is a 
4 contract,’ in the wider sense of that term, in which it has 
been defined as 4 the union of several persons in a coincident 
expression of will by which their legal relations are deter- 
mined 3 .’ Derivative acquisition of single objects upon death 
takes place by legacy or bv ‘ donatio mortis causa V 

Alienation infer vivos required, according to Roman law, 
not only the agreement of the parties, but also a delivery 
of possession, 4 tradit io.’ 4 Traditionibus et usucapionibus do- 
minia rerum, non nudis paetis transferuntur 6 .’ On the other 
hand, a mere delivery, without a valid accompanying agree- 
ment, was not enough. 4 Nunquam nuda traditio transfer!, 
dominium, sed ita si venditio, aut aliqua iusta causa, praeces- 
serit, propter quam traditio sequeretur 6 .’ So in English 
law, the gift of a chattel, unless it be by deed, must be 
accompanied by delivery of possession, and ‘livery of seisin ’ 
was essential to pass a freehold estate in land: and in the 

1 Dig. vi. i. 6i. 

* Dig. xliv. 7. 55. As to English law, v. infra, p. 223. 

9 Sa vigny, Ohligationenrecht, ii. p. 7. Kant defines contract, in the sense 
of conveyance, as * Der Act der vereinigten Willkiihr sweier Personen, 
wodurch iiberhaupt das Seine des Einen auf den Anderen iibergeht.* Rechts* 
lehre, Werke, vii. p. 71. * Supra, p. 145. 

* Cod. 2. 3. 30. « Dig. xli 1. 41. 
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older French law, ‘ pour qu’une obligation transmit la pro- chap. xi. 
prietc, elle devait etre suivie de la tradition. Celui qui 
achetait tine maison, par exemple, nen devenait proprietaire 
que du moment ou la maison lui etait, livree ; si elle etait 
livree fl une autre personne e'etait eette pei*sonne <]iii Tacque- 
rait. I/obligation n ’etait alors qu'un titre pour se fa ire dormer 
la propriete ; le moyen d acquerir cette propriety etait la 
tradition V 

As a general rule, however, in English, and, it seems, 
also in modern French law 2 , the alienation is effected as soon 
as the alienators contract is complete. A purchaser who 
chooses an article in a shop becomes the owner of it from the 
moment that he has agreed with the shopkeeper upon the 
price 3 . Special formalities are, however, superadded to the 
consent of the parties in particular cases. Thus, according to 
the law of England, a grant of land must be under seal, and 
the assignment of a ship must be by bill of sale. On the 
continent the presence of a notary public is often needed to 
give validity to the act,, or it has to be registered in a public 
office. 

Ulpian gives a list of the modes of acquiring physical 
objects, some of which are peculiar to Roman law. ‘ Singu- 
larum rerum dominia,’ he says, ‘ nobis adquiruntur irmnei- 
patione, traditione, usucapione, in iure cessione, adiudioatione, 
lege V 

Such property as may be had in inventions and in works Intangibh 
of art is recognised bv law only after compliance with 1 * ^ 

certain formalities, which arc intended both to bring to a test 
the merit of the inventor or artist, and at the same time to 
define the right for which protection is claimed. The in- 
ventor has in England to present a petition to the Crown 

1 Code Civil, explique par Rogron, art. 71 1. 

a Code Civil, 1583, Codice Civile, 144S. ScoU law has been modified in the 
tame direction by 19 & 20 Viet. c. 60. 

5 Gilinour v. Supple, 11 Moo. !\ C. 566. 

* Reg. xix. 2 ; cf. Varro, de R. R. ii. 10. 
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and lodge a description of the alleged invention at a public 
office. After a certain time has elapsed and opportunity has 
been given for objections to be made, letters patent are 
issued, granting to the petitioner the exclusive right of using 
his invention for fourteen years, a term which is sometimes 
extended. The patentee may by a registered deed assign his 
right, or may grant licences for the manufacture of the 
article to which it relates. 

What is described as ‘literary and artistic property’ is in 
general acquired by producing and making public a work of 
literature or art, although till a copy of the work has been 
deposited or registered in a public office, the law in most 
eases gives it no protection. A copy-right is allowed not 
only in books, paintings, and sculpture, but also for casts, 
engravings, drawings, photographs, and designs for articles, 
whether of ornament or utility. And the right may he 
assigned. 

A trade-mark is acquired by use followed by registration, 
and is capable of assignment. The law of many countries 
will recognise foreign patents, copy -rights and trade-marks, 
and treaties arc made to arrange the conditions under which 
this favour will be granted 1 * * . A franchise can be acquired 
only by royal grant, actual or presumed, and may be assigned 
bv deed. 


Those complex masses of rights and duties which are 
sometimes treated as property, grow up gradually round a 
as a result of the various circumstances of his life. 
They are transferred from him, so far as they are capable of 
transfer, by some form of universal succession \ 

1 A Convention for an ‘International Union for tin* protection of Industrial 

Property,’ was signed at Paris, on behalf of a number of Powers, 20 March, 

18S3. Creut I Britain acceded to it 17 March, 1884, and is also a party to a 
Convention for an 4 International Union for the protection of Literary and 
Artistic Works,’ signed at Berne, 6 September, 1S86. 

* Supra, p. 141. 
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Besides the c dispositive facts* which are thus proper to each chap. xi. 
species of property, there are others of quite general applica- jpajpoBitm 
tion. These are either * voluntary,' or ‘ involuntary/ i.e. they gomnil «j». 
are the result of the act of at least, one of the parties l)luaUm ‘ 
concerned, such as purchase, or ‘rift, or testament, or are 
the result of causes external to the parties, such as the 
decision of a Court, or the operation of a rule of law upon 
a given set of circumstances, such as bankruptcy, marriage, 
or proximity of relationship. It is hardly necessary to observe 
how large a space is occupied in every system of law by 
the definition of the right to succeed to property enjoyed 
bv the various classes of heirs and next of kin, and how 
comparatively modern is the right to defeat the expectations 
of such persons by leaving the property away from them by 
will. 

As something has been said in a former chapter of 4 divosti- hmwaitivi 
live facts ’ generally \ if maybe sullieient. to add here that 
property of ali kinds is lost not only by the death of its 
owner, but also by his ceasing to enjov legal recognition as a 
person, a consequence which, under some systems, follows from 
4 entering into religion/ from conviction of serious crime, 
from outlawry, and generally from causes which produce 
forfeiture “. It may also be lost not only by the various forms 
of alienation, but also by abandonment. It is of course lost 
by the destruction of the object owned. 

The modes of acquiring and losing ownership vary, it, need 
not be said, with the ptogress of civilisation, the tendency 
of which .is generally towards their simplification. The 
attention of the student of Jurisprudence should bo mainly 
directed to those modes which be finds to be more ‘constant’ 
than the rest, most of which were recognised by the Romans 
as being institutes of the 4 ius gentium V 

1 Cf. supra, p. 140. 3 Cf. supra, p. 84. 

* It may perhaps be worth while to compare with w hat has been said in the 
text the classification of the titles to property ' fhinyt / which was proposed by 



192 


PRIVATE LAW : EIGHTS ‘ IN REM.’ 


CHAP. XI. 

Modes of 
ownership. 


I ura in re 
ulitMiu. 


(’lassilica- 

tion. 


Emphy- 

teusis. 


Ownership may be exclusive, or enjoyed in common with 
others, ‘ condominium/ In the latter case, either each of 
the co-owners may have a quantitative share in the property, 
as is the case with English tenants-in-common, or no quanti- 
tative shares may be recognised, as in the Indian village 
communities. 

In some systems a distinction is drawn between the strictly 
legal, and the beneficial, ownership of one and the same 
object, a distinction expressed in English law by the terms 
‘ legal * and ‘ equitable/ and in Roman law by ‘ Quiritarian 9 
and ‘ Bonitarian 9 property. 

One or more of the subordinate elements of ownership, such 
as a right of possession, or user, may be granted out while the 
residuary right, of ownership, called by the Romans ‘nuda 
proprietas/ remains unimpaired. The elements of the right 
which may thus he disposed of without interference with the 
right itself, in other words, which may be granted to one 
person over an object of which another continues to be the 
owner, are known as 4 iura in re aliena.’ 

The permanently important species of such rights are 
‘Servitude’ and ‘Pledge.’ Two others, ‘ Emphyteusis ’ and 
‘ Superficies/ wero peculiar to Roman law, and may therefore 
be dismissed in a few words. 

‘ Emphyteusis ’ was the right of a person who was not the 
owner of a piece of land to use it as his own in perpetuity, 
subject to forfeiture on non-payment of a fixed rent (‘ canon ’) 
and on certain other contingencies. The position of the 
‘ emphyteuta 5 presents obvious analogies to that of a feudal 

Bentliam. He reduces them to the following heads : — I . Actual possession ; 
2. Ancient possession in good faith ; 3. Possession of the contents and produce 
of land; 4. Possession of what land supports and of what it receives; 5. Pos- 
session of adjacent lauds ; 6. Ameliorations of one’s own property; 7. Posses- 
sion in good faith with amelioration of another’s property ; 8. Exploration of 
mines in the land of another ; 9. Liberty of fishing in great waters ; 10. Liberty 
of hunting upon unappropriated grounds ; 11. Consent; 12. Succession; 
13. Testament. Traitt%, par Dumont, t. i. p. 276. 
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tenant or an Indian ryot. 1 Superficies ' was the right which ciur. xi. 

one person might have, in perpetuity or for a very long term s »p<rtioies. 

of years 1 , over a building which, having been erected on 

the land of another person, became, upon the principle ‘quid- 

quid inaedificatur solo cedit,’ the property of the owner of the 

land. 

We have seen that the rights of the owner of a given Servitude, 
piece of property sometimes involve a restriction on the 
rights of others to do what they will with their own. Thus 
the owner of land unburdened by buildings is said to have 
a ‘ natural right ’ that no excavation shall be carried on either 
under it or so near to it as to cause it to fall away. He has 
also a * natural right ’ that a stream which reaches his land 
shall not be intercepted in its course through the land of his 
neighbour *. 

The earliest ‘servitudes* seem to have been artificial ex- 
tensions of such natural rights. They derive their name from 
imposing a sort of subjection upon the landowner whose 
rights they restrict, in favour of his neighbour; or rather 
upon the plot of land itself in favour of the neighbouring 
plot, for it is said, ‘non personae sed praedia debent V 
The land which benefits bv a servitude is called the ‘ prae- 
dium dominuns,’ ‘dominant tenement’: the land which is 
burdened with it is the * praedium semens' ‘servient, tene- 
ment.’ These Servitudes, since they exist, not. for tin* benelit. 
of any individual as such, but as giving increased value to a 
given piece of land, are called ‘real,’ ‘ pracdial,’ or ‘appur- 
tenant-.' A later recognition seems to have been given to the 
class of servitudes which are described, by way of contrast, as 
being ‘ personal,’ or ‘ in gross,’ and which may be enjoyed by 
an individual, as such, irrespectively of the ownership of land. 

1 In the latter ease, paying a ‘ solarium.* 

* The French Code, art. 67,9, includes theft* rights under ‘ Servitudes,* »>r 
‘ Services fanciers ’ ; enumerating, among the ways in which servitudes may 
arise, *de la situation naturelle des lieux.’ 

* Dig. viii. 3. 34; cf. ib. 1. 15. 
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A right analogous to servitude, though not reducible to 
either of these classes, is that which, in English law, the 
inhabitants of a given place may have, by custom, to go 
upon a neighbouring piece of land at certain times for a 
given purpose, e. g. to hold horse-races or to dance on the 
green \ 

A Servitude has been defined as ‘ a real right, constituted 
for the exclusive advantage of a definite person or definite 
piece of land, by means of which single discretionary rights 
of user in the property of another belong to the person 
entitled V 

Certain characteristics applicable chiefly to real servitudes, 
and for the most part easily dedueihle from what precedes, 
arc summed up in the following passages from the Homan 
law : — 

‘ Servitutum non ea natura os t, ut aliquid faciat quis, sed 
ut aliquid patiatur aut non faciat : V 

4 Nulli res sua servit V 

{ Servitus servitutis esse non potest V 

Servitudes may be classified in various ways. They may 
be ‘positive.’ consisting 4 in patiendo,’ or 1 negative,’ con- 
sisting ‘in non faciendo’; ‘ continuous * or ‘ discontinuous ’ : 
‘rural’ or ‘urban’; ‘apparent. ’ or ‘ nun-apparent. 1 Their 
most important division is, however, into ‘ real ’ and ‘ per- 
sonal 

A real servitude is defined in the French Code as ‘ line 
charge imposee sur un heritage pour fusag-e et. l utilite d’un 

1 Cf. Mounsey r. Ismay, 3 II. and C. 4S6. According to recent views, such 
customs are a survival of the old common use of the lands of a township, 
rather than an intrusion on the rights of the lord. Cf. Pollock, Land Laws, 
p. 39. Cf. Warwick r. Queen’s College, Oxford, L. li. 10 Eq. 105. 

a Von Vangerow, Pandekten, iii. § 33 s '. 

5 Dig. viii. 1.15. As to the one exception to this rule, see Dig. viii. 5. 6 
and S ; viii. 2. 33. 

4 Dig. viii. 1 . 26. 5 lb. viii. 3. 33. 1. 

* ‘Scrvitutes aut personaruni sunt, ut usus et ususfructus ; aut rerum, ui 
servitutes ru.sticorum praediorum et urbanorum.’ Dig. viii. 1. 1. 
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heritage appurtenant a une autre person ne V Such servitudes cim*. xi. 
may he <livided, although the distinction is unknown to 
Roman law or French, into what are technically described, 
in the language of English law, as ‘protits a prendre ’ and 

* easements.' 

A rijjlit of the former kind implies that the owner of the lTufiov 
dominant, tenement, is entitled to remove certain tangible 
objects from the senient tenement. Of this kind are the 
English rights of ‘common f pasture,’ ‘of piscarv,' ‘of 
turbary,’ i.e. of disjoin** turves, c of estovers/ i.e. of cutting 
wood-. These, like the Roman ‘ iura pjisecndi,* ‘ ealeis co- 

• juendae,' ‘ harenae fodiendae Y are all for the benefit of 
agriculture. Of a somewhat different character are rights 
of 'common in the soil,’ e. o*. of <j\iarryino‘, or dig^in# for 
i*«>al or minerals. 

That species of real servitude for which Homan law has Kiwrnieiib 
no distinguishing name, but which English law calls an 
Easement, is defined in an ancient work of authority as 
' a privilege that one neighbour hath of another, by writing 
or prescription, without profit, as a way or sink through his 
land, or t he like V 

The more important easements are rights of way, to the use 
of water, to the free reception of li«*ht and air, to the support 
of buildings 5 . The Roman distinction between ‘rural’ and 
'urban ’ servitudes, as to the precise meaning of which more 
has perhaps been written than was necessary, turned upon the 
general suitability of the ri^ht for the enjoyment of land or 
of buildings resjiectivcly. 

5 Code Civil, Liv. ii. tit. 4. 4 Den Servitudes et Services Foneicrs.’ 

■' A. right to go on another's land to draw water is not a profit. 

5 Inst ii. 3. 2 ; Dig. viii. 3. 1-6, 24. 

* TenxjbH de la lev, p. 284. Thin definition would however he misleading 
without explanation. See Goddard on Easements, p. 2. 

" The douht which was entertained as to the possibility of gaining a right 
by prescription to lateral support from land for land an burdened by buildings 
has been set at rest by Angus r. Dalton, JL. K. 6 App. C’a. 740. A similar 
right to lateral support from buildings was allowed in Lemaiatre v. Davis, 

L. It. i<) Cm D. 281. 
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• map. xt. English law will not allow of the creation of an easement 
of a kind hitherto unknown 1 . The list of analogous servi- 
tudes in Roman law was more elastic, and the French Code 
lays down that ‘il est permis anx proprietaires d’etablir sur 
leurs propri6t.es, ou en faveur de leurs proprietes, telles servi- 
tudes que bon leur semble, pourvu neanmoins que les services 
etablis ne soient imposes ni h, la personne, ni en faveur de la 
person ne, mais seulement & un fonds et pour un fends, et 
pourvu que ees services n’aient d’ailleurs rien de contraire k 
Ford re public V 

Some tilings are too trivial to be the object of a servitude. 
So in English law there can lie no easement of a fine view. 
4 For prospect,’ it is decided, ‘ which is a matter of delight 
and not of necessity, no action lies for stopping thereof 3 .’ 
Roman law was more indulgent to the pleasures of the eye 4 ; 
although it refused to reckon among servitudes a right to 
gather apples, or to take a stroll, or to pic-nic, in the grounds 
of one’s neighbour r> . 

Real servit udes are usually acquired by grant, testament, or 
prescription. They may terminate in consequence of express 
release, of abandonment., or of a union of the ownership of the 
dominant and servient tenements. 


Rights of enjoyment, exercisable bv a given individual, as 

Srr\ itudes. * * . 

such, over the property of another, are 'personal servitudes 6 . 
They inav be imposed upon moveable as well as immoveable 


* Keppel r. Hailey. 2 My. and K. 535. 

7 Code Civil, art. 6S6. 

? A Id rod’s Case, 9 l?ep. 576. 

4 Pip. viii. 3. 15, 16. 
lb. viii. 1. 8. 

* ‘ Scr\ itntes aut pcrsonartim sunt . . . ant rerum.’ Dig. viii. r. 1. Such 
servitudes, as being imposed upon a thing in favour of a person, were called 
by the mediaeval jurists ‘mixed,’ to distinguish them alike from ‘real servi- 
tudes,’ which are imposed upon a thing in favour of another thing, and from 
‘ personal servitudes,’ which, according to this terminology, are imposed upon 
a person, a Blnve, for the benefit of another person, his master. 
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property ; not only upon lands, but also upon cattle, furniture, ch.u*. m. 
and slaves. 

‘ Profits-a-prendre may similarly, according to Publish 
law, be enjoyed by an individual, apart from his ownership of 
land ; but an easement, according to the modern definition of 
the ri^lU which identifies it with a real servitude, can never 
he thus ‘ in i^ross V 

The Romans distinguished two grades of such rights. The U* 
lower, ‘ usus,’ implied in strictness a user of the object itself, 
without any advantage from the products of the object.. They 
defined the higher, * usiisfructus,’ as ‘ ins ulienis rebus utendi l miImi,-. 
fruendi salva rerum substantia’; and allowed to the * frue- 
tuarius’ rights of enjoyment of the object and its products, 
which, as Ioiu* as they lasted, excluded that of the owner. 

In several modern systems of law, the «*rant of u usufruct, 
answers the purpose which is attained in bullish law by the 
creation of a life interest. When an Publish testator ^ives 
to A a life estate with remainder to M, a Frenchman would 
leave the property to R subject to a ‘ usufruit . ’ to A for 
life 1 2 * . The Scotch 4 life-rent. ’ in heritable objects or money, of 
which ‘ terce ’ and 4 curtesy ’ are species, is of the same nature ;i . 

The servitudes recognised by Roman law under the names 
‘ Habitat io ’ and ‘Operae servorum et animalium ’ were some- 
what abnormal species of ‘ usus/ 

A personal servitude, as originally conceived of, could lx* <7 ^ 

, Urt'ili m l 

enjoyed only over things which 4 usu non consumuntur, and 
which would therefore be capable, on the termination of the 
ri^ht, of bein^ handed over to their proprietor in as jgood con- 
dition as they were in when received. A Hock was, for this 


1 See per Lord Cairns V. t in Rangeley t\ Midland Railway Co., L. R. 3 Ch. 
Ap. 306. 

a The French Code is 80 earelul to prevent any revival of prat-revolutionary 
ideas, that it avoids recognising usufruct or any other right* an ‘ personal Her* 

vitudes.’ The same feeling dictated art. 638, ‘ La servitude nVtablit aucune 
prominence d’un heritage sur l’autre ’ ; and art. 686, against the imposition 
of servitudes ‘ ni h la personne ni en faveur de la per«onne/ 

- Ersk. Inst. ii. 9. § 40. 
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purpose, regarded as an ideal whole, capable of being restored 
as such, although the usufructuary had replaced some of the 
individual sheep by new ones ; but wine, corn, dresses, and 
even money, since no use could be made of such objects 
without destroying them, were not allowed to be susceptible 
of usufruct. A ‘ quasi-usufruct * of such things was, however, 
authorised by a Senatus-consultum under the early Empire : 
‘not that this enactment created a usufruct, properly so 
called,’ says Gains, ‘ for the Senate is powerless to vary 
natural reason, but a quasi -usufruct w r as introduced when an 
action was given for its protection V 

The usufructuary of perishable things has to give security 
that the proper quantity, or amount, of them shall be forth- 
coming at the proper time ; and with this safeguard the 
principle of the later Roman law is adopted in the French 
Code. By art. 581, ‘ l’usu fruit peut etre etabli sur tout? 
espece dc biens, rneubles ou immeubles.’ 

The rights of a usufructuary, or other person enjoying 
analogous advantages over property which after his lifetime, 
or at some otherwise determined epoch, will pass to another 
person, whether such other person be called the fc propridtaire,' 
or the ‘remainder-man,’ follow from the nature of the ease. 
They may vary in detail under different systems of law, but 
the object of all systems is to give to the person who has the 
immediate interest in the property such advantages from it as 
are not. inconsistent with the interests of the persons who will 
bo entitled to it ultimately. Acts which are detrimental to 
such expectant interests are sometimes described in English 
law as ‘ injury to the reversion.’ 

A usufruct in Roman law was a life-interest. In modern 
law it may be granted for a less period. Roman law did not 
allow it to be granted to a corporation for more than a 
hundred years, a period which is reduced in the French Code 
to thirty -. 

The usufructuary is entitled to the ‘ fruits ’ of the property : 

1 Dig. vii. 5. 2 : cf. Inst. ii. 4. 2. 3 Code Civil, art. 619. 
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whether ‘natural,’ as brushwood and the young* of animals, chap. xi. 
‘industrial/ as crops and vintages, or ‘ civil/ as rent of land 
and interest* of money. He has, in general, to exercise the 
right *en bon pere de famille 1 * 3 / The right may be left by 
will or granted inter vivos. It is sometimes implied by law. 

So in France parents have the usufruct- of the property of 
their children till they attain the age of eighteen -. It may 
be let or alienated. It comes to an end with the death of the 
usufructuary, or other termination of the period for which it- 
was granted, with tin* destruction of the property over which 
it is enjoyable, with a ‘consolidatin' of the title of the pro- 
prietor with that of the usufructuary. It may also be for- 
feited by wrongful user, or by non-user. 

Certain rights known to (ionium law as ‘ Heallast-en ’ Healhwtrn 
resemble servitudes, because they impose a duty upon a given 
piece of land. They are not. servitudes, because the duty con- 
sists ‘ in faciendo/ A ‘ H outlast ’ is defined as 4 a duty at tached 
to a piece of land of periodically performing positive acts.’ 

The owner of the land for tin* time being is bound to per- 
form these acts, ‘homo dat, sed fundus debet/ Of such a 
nature are the payment of ground-rent, t lie maintenance of 
dykes and sluices, ‘ Deich- und Sielrecht/ and many feudal 
incidents. 

Another class of rights which somewhat* resemble servi- Lin-m-rn. 
tudes are those which are enjoyed by lieencees. Hut a ‘ licenee/ 
as lias been authoritatively stated, - passeth no interest-, nor 
alters, or transfers property in anything, but only makes an 
action lawful which without it had been unlawful V A canal 
company granted to one Hill the exclusive right of putting 
pleasure-boats on their canal. Another person having put 

1 As to the right of a usufructuary, and a life-tenant, to cut great timber, 
see per Bowen L. J. in lutshwcod r. Magniac, fyi, 3 Ch. 307. 

a Code Civil, art. 3S4. 

3 Thomas r. Sorrell, Vaughan, 3=1. 
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boats there was sued by Hill, on the ground that, as the owner 
of an estate may grant a right to cut turves, or to fish or hunt, 
there was no reason why he should not grant such a right as 
that in question. The Court however held that no such right 
could be given. 4 A new species of incorporeal hereditament 
cannot/ it was laid down, ‘ be created at the will and pleasure 
of the owner of property, but he must be content to accept the 
estate and the right to dispose of it subject to the law. A 
grantor may bind himself by covenant to allow any right 
he pleases over his property, but he cannot annex to it a new 
incident so as to enable the grantee to sue in his own name 
for an infringement of such a limited right as that now 
claimed V 

The ‘ iura in re aliena 5 which have hitherto been considered 
are given with a single purpose. Their object is to extend 
the advantages enjoyed by a person beyond the bounds of his 
own property. But there is also a right of the same class 
which is given, not with this object, but lor the merely sub- 
sidiary purpose of enabling the person to whom it is granted to 
make sure of receiving a certain value to which he is entitled, 
if not otherwise, then at all events by means of the right in 
question. The other rights ‘ in re aliena ’ enable the person 
entitled to them to enjoy the physical qualities of a thing. 
This right, which is known as Pledge, merely enables a person 
who is entitled to receive a detinitc value from another, in 
default of so receiving it, to realise it by eventual sale of the 
thing which is given to him in pledge. 

The right of sale is one of the component rights of owner- 
ship, and may be parted with separately in order thus to add 
security to a personal obligation. When so parted with it is 
a right of pledge, which may be defined as ‘a right hi rem , 
realisable by sale, given to a creditor by way of aecessoiy 
security to a right in personam! It follows from this defini- 


1 HiLlf. Tuj*j»er, 2 li. and C\ 1:1. 
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tion that the pledge-right subsists only as long as the right chap. xi. 

* in personam * to which it is accessory 1 ; that the right extends 
no further than is necessary for the sale of the thing pledged, 
not to its use or possession ; and that the realisation of tho 
value of the thing bv sale puts an end to the title of the 
original owner. The thing pledged need not l>e the property 
of the person who is liable personally. Although it is usually 
a physical object, it may also be a ‘ ius in re. ulicna/ including 
even a right of pledge, or a right 4 in personam/ in which last- 
case the realisation of its value may take place rather l>v 
receipt of payment than by sale 

The objects aimed at by a law of pledge are obviously, on Purposes <> 
the one hand, to give the creditor a security on the value of 
which lie can rely, which he can rcadilv turn into money, and 
which lie can follow even in the hands of third parties; on 
the other hand, to leave the enjo\ oiciit of the thing in tho 
mean time to its owner, and to give him every facility for 
disencumboiing it when the debt for which it is security shall 
have been paid. 

The methods by which these objects can best be attained, Varieties 
and the degree in which they are attainable, must vary to uf 
some extent with the nature of tlu* thing pledged. Probably 
the rudest method is that which involves an actual transfer of 
ownership in the thing from the debtor to the creditor, accom- 
panied by a condition for its re-transfer upon due payment of 
the debt. Such was the ‘ /idueia * of the older Homan law , Mortgage, 
such is the Scotch wadset, and such is the Knglish mortgage, 
of lands or goods, at the present, day, except in so far as its 
theory has been nmdiiicd by the determination of tlu* Court 
of Chancery and of the Legislature to continue, us long 
as possible, to regard the mortgagor as the owner of the 

1 This right need not arise out «»f contract, and it may consist in what in 
called a ‘natural ’ obligation, a term which will l>e explained hereafter. 

a In order to cover these possible varieties of object*, Pledge has been de- 
fined as ‘ das Kecht an fremden Kecht.-ohjecten, sich ihren Worth in Geld 
(durch Verkauf oder auf and ere Weise) zur Ilefriedigung einer Forderung 
zu verge liaflen.’ lioltzendorff, Encyclopadie, ii. p. in. 
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chap. xi. property 1 . Lord Mansfield was unsuccessful in attempting 
to induce the Courts of Common Law to take the same 
view 2 . 

Pawn. Another method, which must always have been practised, 

is that in which the ownership of the object remains with the 
debtor, but its possession is transferred to the creditor 3 . This 
was called by the Romans ‘ pignus 4 .’ As a rule the creditor 
cannot make use of the thing which is thus in his custody. 
If he is to take its profits by way of interest, the arrangement 
is called 4 antichresis.’ lie had originally no power of sale 
without express agreement, but this became customary, and 
was at last presumed. 

A ‘ pignus 5 may result from the execution of a judicial 
sentence, ‘ ob causam iudicati .... pignoris iure teneri ac 
distrahi posse saepe reseriptum est 5 ;* but more frequently 
arises from a contract, which under some systems must be 
in writing' 1 . The trade of lending money upon pledge is 
frequently placed under legislative restrictions, such as the 
Pawnbrokers* Acts in England, and the laws regulating 
‘ Monts de Piete ’ in sonic* countries of the Continent. 

Lien. Another right which, like pawn, depends upon the possession 

of an object, is not dissimilar to it. Vendors of property, 
persons who have expended work and labour on goods, and 
others, are said to have a ‘lien’ on the property so long as 
they are still in possession of it; that is to sav, they have 
a right of retaining it in their possession till their claims 
in respect of it have been satisfied. 

Lien must be allowed to be a real right, in so far as redress 

1 In virum radium , or Welsh mortgage, the creditor repays himself out of 
the profits of the property, which then reverts to the debtor. 111 . 2 Comm. 157, 
but see Fisher, Mortg. § 13. In mortuum vadium if the debt be not paid by 
the time fixed, the property becomes absolute in the mortgagee, except that, by 
the intervention of the Court of Chancery, the mortgagor is still allowed during 
a further }>eriod an ‘ equity of redemption.’ 

8 See Eaton r. Jacques, Doug. 455. 

8 Though he may sometimes receive it back again to bold ‘ precario.’ 

* ltal. ‘ pegno,’ Er. ‘ gage,’ Germ. ‘ Faustpfand,’ Engl. ‘ pawn.’ 

c Cod. viii. 23. 2. 6 Code Civil, art. 2074; Codice Civile, art. 1878. 
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may be had against any one interfering with it 1 ; but, as has cHxr. xi. 
been said by Lord Chief Justice Coekburn, ‘a lien is a mere 
right to retain possession of a chattel, and which right is 
immediately lost on the possession being parted with. In the 
contract of pledge the pawnor invests the pawnee with much 
more than this. Ho is invested with a right to deal with the 
thing pledged as his own if the debt, be not paid and the 
thing redeemed at the appointed time 2 .’ 

Yet another mode of creating a security is possible, l>v Hypothec 
which not merely the ownership of the thing but its possession 
also remains with the debtor. This is called by the Homan 
lawyers and their modern followers * hy pot licca.’ Hypothecs 
may arise by the direct application of a rule of law, by 
judicial decision, or bv agreement. Those implied by law, Twit, 
generally described as ‘tacit hypothecs,* are probably the 
earliest- They are iirst heard of in Homan law in connection 
with that right of a landlord over the goods of his tenant, 
which is still well known on the Continent, and in Scotland 
under its old name, and which in Kngland takes the form of 
a right of Distress 3 . Similar rights were subsequently granted 
to wives 4 , pupils, minors r ’, and legatees 6 , over the property of 
husbands, tutors, curators, and heirs respectively 

The action by which the praetor Servius first enabled a( «.nwu 
landlord to claim the goods of his defaulting tenant in order <, " nu1 ' 
to realise his rent, even if they had passed into the hands of 
third parties, was soon extended so as to give similar rights 
to anv creditor over property which its owner had agreed 
should be held liable for a debt. A real right was thus 
created by the mere consent of the parties, without any 
transfer of possession, which, although opposed to the theory 
of Roman law, became firmly established as applicable both to 

1 The person enjoying it could maintain Trover. 

2 ] )unald r. Sucklimr, L. K. I IJ. I'. 612. 

3 Which however implied no power of sale till 2 W\ and M. hchh. i. c. 5. 

4 Cud. v. 14. 11. 5 Hig. rrvii. < Jm 3. 6 Cod. vi. 43. 1. 

7 As to similar rights for recovery of funeral expenses, wages of the sonants 
of a deceased person, Ac., see Code Civil, arts. 2101, 2107. 
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CHAP. XI. 


.) iidiciai. 


immoveable and moveable property 1 . Of the modern States 
which have adopted the law of hypothec, Spain perhaps 
stands alone in adopting it to the fullest extent. The rest 
have, as a rule, recognised it only in relation to immoveables. 
Thus the Dutch law holds to the maxim ‘ mobilia non habent 
scquelam,’ and the French Code, following the coutnmes of 
Paris and Normandy, lays down that ‘ les meubles n’ont pas 
de suite par hypotheque 2 .* But by the ‘ Code de Commerce,* 
ships, though moveables, are capable of hypothecation 3 ; and 
in England what is called a mortgage, but is essentially a 
hypothec, of ships is recognised and regulated by the £ Mer- 
chant Shipping Acts,’ under which the mortgage must be 
recorded by the registrar of the port at which the ship itself 
is registered 4 . So also in the old contract of £ bottomry,’ 
the ship is made security for money lent to enable it to 
proceed upon its voyage. 

Property may sometimes become subject to a hypot hec by a 
judicial sentence. So under the older French law 5 * : but under 
the Code, the judgment must be entered upon the register of 
‘ hypotheques t; .’ An English judgment has analogous effects, 
but must be registered. According to Roman law, no real 
right, was gained over the property till judgment had been 
followed bv execution, i.e. till possession of it had been gained 
by the creditor 7 . 

A hypothec presents this great convenience, that it effects 
no change of ownership and leaves the debtor in possession. 
It labours under the disadvantage of easily lending itself to 
a fraudulent preference of one creditor over another, since 
it may be effected by an agreement of the parties concerned 
without the knowledge of any one else. It is also difficult for 


1 On the difference between ‘ pignus * and ‘ hypotheca,’ see Dig. xiii. 7. 9. 

§ 2 ; 1. 16. 238. 

* Code Civil, art. 2119 ; of. Codice Civile, art. 1967. 

5 Art. 190. * 17 and 18 Viet. c. 104. 

• % Potliier, Hypotli. c. 1. art. 2. 

• Art. 2134. 


7 Cod. viii. 23. 1. 
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the creditor to whom the property is offered as security to make ohm*, m. 
certain that it has not been already encumbered. 

The system of ‘Registration/ 4 Inscriptions/ or 4 Hypo- Registra- 
thekeubucher,’ now general upon the Continent, has obviated 
these evils h Every hypothec, in order to have any effect., must 
be entered by the proper officer, and remains valid till it is 
removed from the register. Should a sale become necessary, 
this can no longer be effected by the creditor, but must la* 
authorised by the Court . 

Mortgages share with hypothec the disadvantages which 
result, from secrecy; and, so far as relates to land, it- is notorious 
that all attempts to establish in this country a ‘ register of 
encumbrances’ have hitherto failed Mortgages of chattels, 
effected by an instrument called a Hill of Sab*, which is in 
effect an assignment, subject to a conditional right to call for 
a re-assignment, although not accompanied by a delivery of 
possession, were, till recently, good as against other creditors, 
unless fraudulent A hotel-keeper might, for instance, mort- 
gage the furniture of the hotel, arranging that, it, should 
remain in the house, so that, he might, continue to carry on the 
business. Since the year I S',4 it has, however, boon necessary 
that the Hill of Sale should be duly registered 4 . 

Since one object may be successively pledged to several I'ri\il«v*. 
creditors, it becomes necessary to fix the order in which they 
may resort, to the security. 

1 They were ineffectually attacked l»y a constitution of the Kinperor Leo, 

Cod. \ i i. is. ii. * L K- 25 and Vie.L. <•. 53. 

3 In which ea-e they are void by 13 FJiz. c. 5, and und» r the Pankruptcy 
laws. 

4 Pv i" and iS Viet. e. 7/), which rentes tli.it ‘ frauds are frequently com- 
mitted upon ere*, lit*. rs hy s<*cret bills of sale of personal chattels, the holders of 
which have tic* power of taking posncn«ion of the property to the exclusion of 
the re«t of their creditors’ ; and defines 4 Rill of Sale ’ ho as to include ‘ assign- 
ments, transfers, <!• durations of trust without tran-fer, 01 other assurances of 
personal chattels, and also powers of attorney, authorities or licences to take 
possession of personal chattels as security for any debt.’ These provisions were 
repeated and extended in the ‘ Pills of Sale Act,’ 1 H7S, amended by subsequent 
Acts. 
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Transfer 
and termi- 
nation. 


The obvious rule would be expressed by the maxim ‘qui 
prior est tempore potior est iure 5 ; and it seems to have been 
adopted in Roman law, to the extent of disregarding all con- 
siderations other than chronological order, even as between 
a creditor who had actual possession of a ‘ pignus’ and one who 
enjoyed merely a * hypotheca V To this rule a number of 
exceptions were made, called in later law ‘ privileges/ which 
took precedence irrespectively of date 2 . According to modern 
systems a pledge-holder with possession has a ‘privilege 3 ;’ 
but the distinction between ‘ privileges * and other securities 
has almost disappeared with the introduction of the system of 
registration, according to which each charge takes rank only 
in accordance with the order in which it is entered. The 
English equitable doctrine of ‘ tacking ’ introduces another 
exception to the chronological ranking of securities, by 
uniting securities given at different times, so us to prevent 
any intermediate purchaser from claiming a title to redeem 
or otherwise to discharge, one lien, which is prior, without 
redeeming or discharging the other liens also, which are 
subsequent to his own title *. 

A security is usually transferable only together with the 
claim to which it is accessory. The right terminates by 
discharge of the claim to which it is accessory ; by being 
released ; by destruction of the thing pledged ; by the creditor 
becoming- owner of the thing ; or, if the right was limited in 
duration, by etllux of time 5 . 

Under a syst em of regist ration, it is further necessary that 
the charge be removed from the books. 

VI. But one more antecedent right ‘ in rem ’ remains for 

1 Dig. xx. i. io. 

3 See Code Civil, liv. iii. tit. 18, ‘ Des Privilt*ges et Hypothbques.’ A Pri- 
vilege is defined in Art. 2095. 

8 lb. art. 2073 ; Codice Civile, art. 195S. 4. 

* Story, Equity Jurisprudence, §412. 

5 Cf. Code Civil, art. 21 So. 
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consideration. It. differs essentially from those already CHA1 ’- Xl - 
described, in that while they are infringed only by acts done }n!m UUltV 
against the will of the person of inherence, this is infringed I,rAUtl - 
while the person of inherence is a consenting party to his own 
loss. It is the right not to be induced by fraud to assent to 
a transaction which causes one damage. Its nature will he 
best understood from an examination of the nature of the 
act by which it is violated. Fraud may be said to be the 
intentional determination of the will of another to a decision 
harmful to his interests by means of a representation which is 
neither true or believed to be true by the person making it h 

The essentials of a fraudulent representation, according to Fromhilmt 
English law, are that, it is (i) untrue in fact-, ( z) made with [Lm*. U> * 
knowledge of its untruth, or without belief in its truth, or 
with recklessness as to its truth or falsehood, ( \) made for the 
purpose of inducing another to act upon it*. It seems not. to 
he material that the maker of the statement, should know 
it to be untrue, or should have an interest- in its being 
acted on, or have any wicked whh to injure. Nor need the 
statement be addressed specifically to the person who suffers 
in consequence. So the directors of a. company who, for the 
purpose of selling shares, publish fraudulent representations, 
may be sued by any one who, having been induced thereby to 
take shares from the company, lias lost money b 

On the question of knowledge, if has been laid down that 
* if a man. having no knowledge whatever upon the subject, 
takes upon himself to represent a certain state of facts to 
exist, he does so at his peril, and if if be done cither with 
a view to secure some benefit to himself, or to deceive a third 

1 rnaliiH ’ is »lefme>l by Scrv. tin, ' marhmat.o rpia<‘<lam 14I t«*ri ns >l*ri- 
piendi cauf-a, cum aliud simulator et aliml agitur ; ’ by I.ab»o, ‘ omniH caliifiitftH, 
f&liacia, marhinatio a<l circiiijjvfnieml'im, falb mlum, rlecipiemlum, alb-rum 
alhibita.' Dig- iv. 3. 1. 

2 Such a representation, apart from contractual relations was firnt ncogni.i««l 

a« actionable in I 'a.- ley r. Freeman , 2 Sin. L. 74. 

' Alit r if the .-hares are bought in the market, l’e.k v. 0 -rn 7 , L. K. 9 , 

H. L 377. 
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chap. xi. person, he is in law guilty of a fraud: for he takes upon 
himself to warrant his own belief of the truth of that which 
he asserts. Although the person making the representation 
may have no knowledge of its falsehood, the representation 
may, nevertheless, have been fraudulently made 1 \ 

A recent attempt to carry still further the responsibility for 
false statements has so far not been successful. The question 
raised was whether absence of reasonable ground for making 
a false statement which causes damage is in itself ‘ legal 
fraud,’ or is only evidence from which an absence of belief 
in the truth of the statement on the part of the person 
making it may be inferred. In other words, whether the 
actual state of mind of the defendant is material, or whether 
it is enough if the statement be such as an ordinarily careful 
man in the defendant’s position would not have believed to he 
true. 

The latter view was taken bv the Court of Appeal in the 
case of Peek r. Derry 2 , but. t he decision has been reversed by 
the House of Lords 3 , which has thus reestablished the rule 
that no liability for deceit can arise upon a statement made 
with an honest belief in its truth 4 . 

It will be worth while to indicate some of the more usual 
forms of fraudulent representations. 

I. When a man fraudulently represents that he is the 
agent of another, whereby a third party suffers loss. For 
instance, a person pretends that he has authority to order 
goods for another, and the goods having been supplied 
accordingly, and the alleged principal having repudiated 


1 Evaim v. Edmonds, 13 C. B. 777. Cf. Arkwright r. Newbold, 17 Ch. D. 
320. 

7 17 Ch. Div. 54. and in the subsequent American case, Chatham Furnace 
Co. r. MotVatt, 147 Mass. 403. 

s 14 App. Ca. 337. 

4 The view of the Court of Appeal is strenuously supported by Sir F. 
Pollock, 5 L. Q U. 410, that, of the House of Lords by Sir W. Anson, 6 Ibid. 
72. The decision of the House of Lords gave rise to the Directors Liability 
Act, 1890. 
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the transaction, the tradesman has an action against the chap, m 
pretended agent l . And this is so even if the allegation of 
agency be bona fidt\ for it is equitable that, the loss, which 
must fall on some one, should fall on him who has brought it 
about by an untrue statement, believed and acted on as he 
intended it should be, as to which he gave the other party 
no opportunity of judging for himself. 

2 . W hen false statements arc made in the prospectus of 
a Company, to the detriment of persons who arc thereby 
induced to become shareholders. 

3. When false statements are made as to the credit- or 
honesty of third persons, such as customers or servants, 
whereby loss is occasioned to tradesmen or employers ~. 

4. When a man who has a wife living, pretending that 
he is single, induces another woman to marry him ’’. 

3. When a master, by show of authority, gets his servant 
to do an illegal act. 

6. When dangerous articles are knowingly bailed, without 
due notice to the bailee of their quality ,r *. 

7. W hen an untrue warranty is knowingly superadded to Warranty 
a contract of sale; and that, apart from the important con- 
sequences of fraud upon the contract itself, with which we are 

not here concerned It. was at. one time held that, an untrue 
warranty is actionable, whether or no the vendor is aware 
of its untruth 7 ; but. it. is now well settled that no one is 
liable for a statement which he believes, and lias reason to 
believe, to be trim*. 

A warranty is of course often implied. The seller of goods Wien 

implied 

1 Randall r. Trimen, IS <\ It 7S6. Tin- more usual remedy in such a ease 
is now uj*'»n tin- implied warranty of authority , ( 'ollcji »*. Wright, 7 K. & It 
301, S K. & It 647. ( f. Dig. iv. 3. 8. 

a Fashy r. Freeman, u.s. Such statements must by 9 Geo. IV. c. 14 be in 
writing. 

s Anon. Skin. 1 19. 4 Adamson v. Jarvis, 4 Ring. 72. 

‘ Williams r. E. I. Co., 3 East, 192 ; cf. Longmeid v. Holliday, 6 Ex. 7 66. 

• Cf. Dig. iv. 3. 37. 

T Williamson r. Allison (1802), 2 East 446. 

• Collins 1 . Evan*- (1844,. in Ex. Ch., 5 Q. Ii. 820 ; Weir v. B* 11 , 3 Ex. D. 243. 

P 
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Trade- 

murks. 


XI - distinguished by a trade-mark implies that it has been right- 
fully affixed to them, and a purchaser who is induced to give 
a higher price for the goods than they would be worth without 
the trade-mark has an action for deceit h The action given 
to the proprietor of the trade-mark is also sometimes said to 
be founded on the deceit, but it will probably be sufficient 
to refer to what we have already said upon this subject in 
order to show that this right is not a right to immunity 
from a perversion of one’s will by means of a fraudulent 
representation 2 . 

1 This is bo even independently of the Trade-marks Act*. (Vo. Jac. 471. 

2 Supra, p. 183. It is submitted that not only are trade-mark cases, so far as 
the proprietor of the mark is concerned, mistakenly said to turn upon fraud, 
but that a similar error lias been made in such cases as Collins r. Evans, 
u. s., and ] bitterly v. Vyse, 2 II. & C. 42. Jn the funner of these, a person 
who misinformed a sheriff’s officer as to the ownership of goods, whereby they 
were wrongfully taken in distress, was held liable ‘ for the deceit ’ to their 
owner. In the latter, a builder was allowed to get damages ‘for the deceit* 
against a person who had fraudulently prevented an architect from granting 
a certificate, which was necessary to enable the plaintiff to be paid for bis work. 



Cl I A PTE n X IT. 

PRIVATK LAW : RIGHTS ‘ IN I'LllSnNAM 

Wl. h ave in»\v arrived at a point wln n* our method parts 
company with that of the Homan jurists and their followers. 
Adopting as the radical distinction of rights that which 
depends upon t lie* restricted or unrestricted character of the 
person of incidence, they op] ose to rights ‘in rem’ the 
topic of ‘Obligations/ under which one term are included all 
rights 1 in personam/ w het her prior to w ron^-doiii"’ or arising 
out of it. 

We have ventured to pursue a different course. Our 
radical distinction of rights turns upon their existing or not 
existing antecedently to w ron^-doino*. Heservin^- all rights 
of the latter hind for sejarate treatment, we are now en^aj^cd 
in the examination of ant < cedent rights only, and having 
dealt with such of those rights as avail ‘ in rein * against the 
whole world, have next to describe such of them as avail * in 
personam ’ against ascertained individuals 1 . 

It will he readily understood that our ‘ antecedent rights in 
personam ’ will correspond to the ‘ ohlij^at iones. ex contractu’ 


Tin* 

Ml* t I, Oil 
It* I* »J *t**l I, 


* • y Mij*ra, jij.. 128 , 148 . 
V 2 
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chap. xii. and * quasi ex contractu * of Roman law, while the Roman 
law of ‘ obligations ex delicto ’ and ‘ quasi ex delicto,’ and of 
obligations arising from breach of contract, for which last 
there exists no technical Latin name, will correspond to the 
rights which we call ‘ remedial V 

The con- Although we propose to distinguish thus broadly between 
ObHgation. topics which are more usually grouped together under the 
head of ‘ Obligations,* we are none the less able to make full 
use of the admirable analysis of the ideas conveyed by that 
term, which has been so potent a factor in the history of legal 
speculation. ‘ Obligationum substantia,’ says Paulus in a 
well-known passage, ‘ non in eo consistit. ut aliquod corpus 
nostrum facial, sed ut alium nobis obstringat ad dandum 
aliquid vel faciendum vel praestandum V Still more familiar 
is the definit ion of ‘ obligatio ’ as 4 iuris vinculum, quo neces- 
sitate adstringirnur alieuius solvendae rei, secundum nostrae 
civitatis jura V In the fuller language of Savigny, an obli- 
gation is ‘ the control over another person, yet not over 
this person in all respects (in which case his personality 
would be destroyed), but over single acts of his, which 
must ho conceived of as subtracted from his free-will, and 
subjected to our will 4 ; ’ or, according to Kant-, ‘ the possession 
of the will of another, as a means of determining it, through 
my own, in accordance with the law of freedom, to a definite 
act/ 1 .’ An obligation, as its etymology denotes, is a tie; 
whereby one person is bound to perform some act for the 
benefit of another. In some cases the two parties agree thus 
to be bound together, in other cases they are bound without 
their consent. In every case it is the Law which ties the 

1 Mr. lii.'hop has recently published a work entitled * Commentaries on 
the non-contract law,’ Chicago, 1SS9, which term is explained to be equivalent 
to ‘ Obligationes ex delicto.’ 

* I>»g. xliv. 7. 3. pr. 

8 Inst. iii. 13 . Cf. ivo\T) ion liopos Zutaiov 5i’ ov ns avayKafcrai Kara, rd 
ino<f>(i\6fi(Pov. Theoph. iii. 13. 

1 Obligationenrecht, i. p. 4. Obligations are considered by Benth&m under 
the title ‘ Rights to Services.’ 

5 Reclitslehre, Wetke, vii. p. 70. 
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knot, and its untying:, ‘solutio,' is competent, only to the chap. mi. 
same authority. There are east's in which a merely moral A natural 

i . . . * Obligation. 

duty, giving rise to what is called a ‘natural, as opposed to 
a ‘civil,’ obligation will incidentally receive legal recognition. 

So if a person who owes a debt pays it in ignorance that 
it is barred by the statutes of limitation, he \n ill not be 
allowed to recover it back. 

The right which, looked at from the point of \ iew of the lura in 
Law which imposes it, is described as an obligation, is tie- 
scribed, from the point of view of the person of inherence', 
as a ‘ius in personam. " The difference between a right of 
this kind and of the kind discussed in the preceding chapter 
is obvious enough. 

When a man own< an estate, a general tlufy is laid upon all 
the world to refrain from trespassing on his land. If lie con- 
tracts with a landscape gardener to keep his grounds in order 
for so much a year, then the gardener owes to the landowner 
a special duty, over and above the duty owed to him by all 
the world besides. If a surgeon is practising in a town, while 
there is a duty incumbent on all not to intimidate patients 
from resorting to him. or otherwise molest, him in the exercise 
of bis profession, there is no general duty not t o compete for 
his practice. Any one may legally establish a rival surgery 
next door. Suppose, however, that the surgeon has I »# t 
his biMness from a predecessor, who, in consideration of 
being well ]»aid, has eovenanted not to practise within 
twenty miles of the town in question. Here the predecessor, 
beyond and above the duties owed by others to Ijis successor, 
owes him the special duty of not competing with him by the 
exercise of his profession in the neighbourhood. In the (rases 
supjiosed, the landowner and the practising surgeon have 
respectively rights * in personam,’ against the gardener and 
the retired surgeon, over and above the rights ‘ in rem ’ which 
they enjoy as against every one else. 

Most frequently antecedent, rights ‘ in personam ’ arise, as Ari«e in 
in the above cases, out of the agreement of the parties. They way*. 



214 


PRIVATE LAW : RIGHTS * IN PERSONAM.’ 


chap. xu. are however often due to some cause with which the parties 
have nothing 1 * * to do. In these cases, although the person of 
incidence has not undertaken a special duty to the person of 
inherence, vet the Law casts that duty upon him, as if he 
had so undertaken it. There is a ligeance between two indi- 
viduals, although the chain that binds them was not linked 
by their own hands. Every one has, for instance, a right that 
public ministerial officers, such as sheriffs, registrars, or post- 
men, shall exercise their functions for his benefit when occa- 
sions arise entitling him to their services. Similar rights ‘in 
personam ’ are enjoyed against persons filling certain private 
fiduciary positions, such as trustees, executors, adminis- 
trators, and trustees of bankrupts. So also against persons 
who happen to enter into certain transitory relations with 
others, such as persons to whom money has been paid by 
mistake, or persons whose affairs have been managed by a 
‘ negotiorum gestor.’ Finally, against persons who occupy 
certain family relationships to others, e. g. against wives and 
children, and rice rer*a against husbands and parents. 

May l>r Antecedent rights 4 in personam ’ are divisible, according to 
umWtwo the investitive fact to which they owe their origin, into two 
Iliads. great- classes. Such rights either arise or do not arise out of 
a contract. In the former case they are described as rights 
‘ex contractu.’ In the latter ease, since they arise from facts 
of various kinds to which it pleases the Law to aflix similar 
results, we shall describe them as rights 4 ex lege’ ; and it will ' 
he convenient to consider the rights which arise thus variously 
before treating of those which arise solely from contract 1 . 

Ex lege. I. The rights which we describe as arising 4 ex lege ’ were 
described by the Roman lawyers as arising ‘quasi ex con- 

1 A distinction, which does not quite square with the above, is sometimes 

drawn between obligations which arise from certain positions, * obligations 

dVtats, ‘ Ziistandsobligationen,’ and those which arise from certain acts, 

* obligations d'affaires,’ * Geselmftsobligationen.’ 
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tract 11/ and more simply, *ex variis causnruni figuris V We 
propose to subdivide them into four classes, which we shall 
distinguish as i. the Domestic; ii. the Fiduciary; iii. the 
Meritorious; and iv. the Official, respectively. 

i. We have already discussed those rights ‘ in rein/ i. e, 
against the outside world, which arise from the family rela- 
tions, and have stated how such relations commence and 
terminate 2 ; but from tbo same relations there arise also 
rights k in personam/ i. e. of one member of a family against, 
another. Rights of this sort are of a somewhat undefined 
character, and their corresponding dul ies consist often in life- 
long courses of conduct rather than in lists «»f acts capable of 
accurate enumeration. In advanced s\ steins such rights are 
only to a limited extent enforced by law, and that rather by 
permitted self-help than by judicial process. It may appear 
questionable whether tin* lights of husband and wife can be 
reckoned among those which arise by operation of law rather 
than out of contract. It is however submitted that this is 
the true view. The matrimonial status is indeed entered upon, 
in modern times, in pursuance of an agreement between the 
parties, accompanied by certain religious or civil formalities; 
but its personal incidents arc wholly attached to it by uni- 
form rules of law, in no sense depending on the agreement 
of the parties, either at the time of flic marriage or subse- 
quentlv. The idled of the contract, coupled with the other 
acts required by law, in producing a status, to which rights of 

1 Gains, Ili.;. xliv. 7. 1. pr. Wind* h«id, I'andckten, endeavours to aj»- 
proximate them to contractual rights. They are mirm-tiim-, hut improperly, 
described as ‘ tjuad-coiitraet*.* See Hamm, I»-r Quasirontrart, Leipzig, 1KH2. 
See also ‘A neb rtion of rases on the law of Q »ad- contract,’ by Prof. Keener, 
Cambridge, V. S., jSScj. The author d« fm-H ‘ a quasi-contrart rigli t, or right 
of restoration,’ a* ‘a right to obtain the restoration of a benefit, or the equi- 
valent thereof, conferred by the claimant, but unjustly retained by the 
defendant’; stat'ng that it may arise from ‘ mis-rebance/ * compulHion * or 
1 circumvention.’ It is, however, obvious that the right of a cestui qui trust 
against his trustee arses in none of these way a. Chapter v of the Indian 
Contract Act deals with ‘ Certain relations resembling those created f;y 
Contract.’ * Supra, p. 153. 


chap. xri. 


Domestic 


II (isbulld 
and wife 
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cHAr. xii. definite kinds are incident, closely resembles that of a sale of 
property. In the one case, as in the other, the contractual 
act is complete, so far as its direct effects are concerned, when 
the status has been produced or the ownership changed. The 
necessarily resulting rights of the person newly invested with 
the status, or newly become owner of the property respect- 
ively, are the creatures not of the will of the parties but 
of fixed rules of law 1 . The rights of husband and wife are 
summed up in the French code as follows: ‘les epoux se 
doivent mutuellement fidclite, secours, assistance. Le mari 
doit, protection a la femme, la femme obeissanee a son mari. 
La femme est obligee d’habiter avee le mari, et de le suivre 
partout oii il le juge a propos de resider ; le mari est oblige 
de la rcQevoir et de lui fournir tout ee qui est neccssaire 
pour les besoins de la vie, selon ses facultes et son etat 2 * .’ 
The rights of a husband according to English law, as 
against his wife, scorn to be that she shall associate with 
him, in default of which he can petition for ‘restitution 
of conjugal rights/ and that she shall not commit adultery, 
in which case he may, by obtaining a divorce, deprive her of 
any claim to his society or support, lie might formerly 
have chastised her for levity of conduct, and in quite recent 
times was allowed to restrain her personal liberty, but his 
right so to do has been negatived by a recent decision of the 
Court of Appeal ;l . A wife also may petition ag-ainst her 
husband for ‘restitution of conjugal rights 4 / or for a divorce. 
A decree for ‘ restitution of conjugal rights * is no longer 
enforceable by attachment 

1 See the remarks of Hegel, Phil, ties Reehts, § 75, on the treatment by 
Kant, Ilechthlelire, AVerke, vii. p. 76, of ma?riage as an obligatory contract. 
The nature of marriage was discussed in Niboyet r. Niboyet, L. U. 4 P. D. 9. 

2 Code Civil, arts. 2 1 2 - 2 1 4. 

11 . r. Jackson, ’yi. 1 Q. 11. 671. 

4 On which see Orme r. Orme, 2 Addams, 382. There seems to have 
existed in the old French law a proceeding by which a wife might petition 
‘ pour 6tre embesoignee.’ 

* In Weldon r. AVeldon, L. R. 9 P. D. 52, the cases upon this subject were 
reviewed and an attachment was reluctantly granted by Sir J. Hannen; but 
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A parent acquires on the birth of a child a right, which chap. mi. 
he may enforce by moderate chastisement or restraint., of 'Parent and 
controlling his actions while of tender years. Under some lhll l ‘ 
systems a child has a right to l>o supported by his parents, 
and a parent to be supported by his children. Under the 
French Uode. a necessitous son-in-law may insist on being 
maintained by his father-in-law 1 ; but a judgment in accord- 
ance with this provision having recently been obtained from 
the French Courts, the American Courts refused to give 
effect. to it in the United States, as being contrary to the 
policy of the laws of that country". 

The relation of guardian and ward is an artificial imitation 
of that of paient and child, and is ent-ireh regulated by 
law. Another artiticial relationship, that of 'patronus' and 
Mibertus,’ is now obsolete; as is, for most pur] oscs, that of 
feudal lord and vassal. 

ii. Express trusts were in Homan law created only by an I’iilmi.u > 
act of a testamentary character. They were requests to the 
heir, or to a legatee, to hand over the inheritance, or portions 
of the property included in it, to tin* person intended to be 
benefited, and were resorted to in order to evade certain 
stringent rules which beset the institution of a legal heir and 
the bequest of legacies properly so called. 

According to the law ol England, trusts may be created Trust. 
infer vie oft as well as be testament, and their history is a 
curious one, beginning, like that of the Homan fideicommissa, 
with an attempt to evade the law’. f ) he Statutes ol Mort- 
main. passed to prevent, the alienation of lands to religious 
houses, led to the introduction of ‘ uses/ by which the grantor 
alienated his land to a friend to hold ‘to the use ’ of a 
monastery, the clerical chancellors giving legal validity to 

by 47 & 48 Viet. c. 68 diffobedience to an order for restitution of conjugal 
rights is no longer punishable by attachment, but in a ground for judicial 
separation. 

1 Code Civil, art. 206. a Journal de Droit Iut. l*iivr, t. vi. p. 22. 
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chap. xii. the wish thus expressed. Although this particular device 
was put a stop to by 15 Hie. II. c. 5, ‘uses’ continued to be 
employed for other purposes, having been found more malle- 
able than what was called, by way of contrast, ‘the legal 
estate.’ They offered indeed so many modes of escaping the 
rigour of the law, that, after several other statutes had been 
passed w r ith a view of curtailing their advantages, the 27 
Hen. VIII. c. 10 enacted that, where any one was seised to 
a use, the legal estate should be deemed to be in him to 
whose use he was seised. The statute did not apply to trusts 
of personal property, nor to trusts of land where any active 
duty was cast upon the trustee, nor where a use was limited 
‘ upon a use,’ i. e. where the person in whose favour a use was 
created was himself to hold the estate to the use of some one 
else. There continued therefore to be a number of cases in 
which, in spite of the ‘ Statute of Uses,’ the Court of Chancery 
was able to carry out its policy of enforcing what had other- 
wise been merely moral duties. The system thus arising 
has grown to enormous dimensions, and trusts, which, accord- 
ing to the definit ion of Lord Ilardwicke, are ‘ such a confidence 
between parties that no action at law will lie, but there is 
merely a case for the consideration of courts of equity 1 ,’ are 
inserted not only in wills, but also in marriage settlements, 
arrangements wit h creditors, and numberless other instruments 
necessary for the comfort of families and the development 
of commerce “. 

Under a system of trusts, the person of inherence, ‘ iidei- 
commissarius,’ ‘ cestui-qui-trust/ enjoys a right ‘ in personam ’ 
against the person of incidence, ‘ fidueiarius,’ £ trustee.’ 

Very similar rights are enjoyed against executors, adminis- 
trators, ‘ hcredes,’ trustees of bankrupts, and co-proprietors. 
Thus a legatee and a creditor of the estate of a testator have 

1 2 Atk. 612. 

3 Ly 29 Car. II. c. 3. § 9, an express trust relating to land must be in 
wiiting. In Scotch law a trust is said to be ‘of the nature of depositation.’ 
Ersk. Inst. iii. tit. 1. § 32. 
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rights to he paid the amount of the legacy and the debt am*. \u. 
respectively by the executor. The creditor of a bankrupt has 
a right against the trustee in bankruptcy to be paid out of 
the assets. Co-heirs, or other joint owners, irrespectively of 
partnership, have rights against one another for the due 
management of the property; and similar rights result from 
the relation of proprietor and usufructuary, and from ‘ Bann- 
rechte V 

In many eases a fiduciary relation is implied by law. Thus, 
according to the law of England, when* land is conveyed on U{lHi " 
trusts not. yet. declared, the alienee is a trustee for the alienor. 

So also the intending vendor of land, alter executing an 
agreement for a salt* of it, holds it in trust for the intending 
purchaser, and a person in wIiom* name property is bought 
with the money of another is tiustec for that other. It is 
a principle of English law that a t ru-t shall nc\er fail for 
want of a trustee. 

Some of the above fiduciary relations are an obvious result 
of the acceptance of the view expressed in the maxim, k lure 
Naturae ae<pmm cst imminent cum altcrius detrimento et 
iniutia fieri loeupletiorem lienee also tin* right of one who 
has paid money under a mistake to recover it- back again, 
a right which in English law is expressed by saying that, the 
cuii'cless receiver is a ‘trustee’ Ibr the mistaken payer. In 
this and in a multitude of similar eases the money might, be 
recovered as having been ‘received to the u>e ol tin* person 
claiming it •'*. 

iii. According to Homan law, a ‘negotiorum gestor,’ or \1«ri 
person who \ohmteered to render some necessary service to 
proper! v, or t»> a bii-iness. in the absence of its owner, had 
a claim to be compensated by the owner for the trouble be 

1 Supra, [i. J *4; < f . Savi^nv, Syst' in, iii. p. 7,38. 

* l>i^. 1 . 17. 206; cf. Savi/iiv, U:,Iij/aU<,n*-nreoht, i. p. 2 f >. 

5 See the 1 - .ng ifte upon the common count for ‘money had und receive 1 * 
in Lulled and Leake’s * i'rece leuia of Pleading*.* 
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chap. xii. had taken, and the owner had also a claim for any loss which 
had resulted from the interference of the ‘negotiorum gestor/ 
Of a similar character are the rights given by English law to 
the salvors of ships in distress, and recaptors of ships which 
have been made prize by the enemy ; and to those who have 
supplied necessaries to persons who, being lunatics or in 
a state of drunkenness, were incapable of entering into an 
agreement. ‘ A cont ract,’ it has been said, ‘ may be implied 
by law in many cases even where the other party protested 
against any contract. The law says he did contract because 
he ought to have done so. On that ground the creditor 
might recover against him when sober for necessaries 
supplied to him when drunk . . . the law makes a contract 
for the parlies 1 / In a recent ease, the Court, while justly 
complaining of the ambiguous use in these eases of the term 
‘ implied contract/ employed the perhaps more objectionable 
term ‘implied obligation 2 ,’ The obligation attaches by 
express judicial declaration, whatever may bo the ground for 
it.. ‘This title to indemnity/ says Bentbam. ‘is founded 
upon the best reasons. Grant it, and be by whom it is 
furnished will still be a gainer; refuse it, and you leave him 
who has done the service in a condition of loss. Such 
a regulation is less for the benefit of him who receives the 
compensation than for the benefit of those who need the 
service. It is a promise of indemnity made beforehand to 
every man who may have the power of rendering a burden- 
some service, in order that a prudent regard to bis own 
personal interest may not come into opposition with his 
benevolence. Three precautions must be observed in arranging 
the interests of the two parties. First, to prevent a hypo- 
critical generosity from converting itself into tyranny, and 
exacting the price of a service which would not have been 
accepted had it not been supposed disinterested. Secondly, 

1 Ter Pollock, C. B. in Gore r. Gibson, 13 M. & W. 623. As to lunatics, 
tee Baxter r. Portsmouth, 5 B. & C. 170. Cf. infra, ch. xiv. 

* lie Rhodes, 44 Ch. L)iv. 94. 
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not to authorise a mercenary zeal to snatch rewards for caw. xu. 
services which the person obliged miyht have rendered to 
himself, or have obtained elsewhere at a less cost. Thirdly, 
not to sutler a man to be overwhelmed by a crowd of helpers, 
who cannot he fully indemnified without count erbalanciny by 
an equivalent loss the whole advantage of tin* service V 

iv. Any member of the community who heroines entitled official 
by circumstances to call upon a public ojlicial to exercise bis 
functions on his behalf, acquires thereupon a nyht ‘ in per- 
sonam ’ against such oflicial to that effect. This nyht, in so 
far as it. is enforceable by net ion against the oflicial, is a private 
law riyht. Such rights are en (breed in Knylish law against 
all ministerial oflicers, as collectors of customs, registrars of 
hirths, bishops, lords of manois, sheriffs, or j'ostmcn - ; but 
hi^-li oflicials, such as tin* Post niasfer-t iciicral, arc not 
responsible for the n cl: licence of tlieir subordinates. 

In Homan law, a suitor had a riyht, enforceable by action, 
that a judye should decide liis cause properly. The judye was 
liable ‘si litem suam feeerit,’ and this was the en-e when he 
yave a wrony decision, either corruptly, ‘si evidens annual ur 
(‘ins vel gratia vel inim:eitia, vel etiam sonles <*r from 
ignorance, * licet per imprudent iam V According to flu* law 
of Kurland, however, no person holding a judicial oflieo, he 
lie j ud ye, jnrvnian, coroner. or arbitrator, unless he exceeds 
the hounds of his aut ho: ity. i> liable tor his judicial :»<-t s. 

Special duties are sometimes imposed on j articular classes 
of persons, in which cum* any individual who has a riyht to 
call for the performance of those duties po.-soses a riyht ‘ in 
personam ’ ayainst the person upon whom such performance 
is made incumlent. Thus, acroidiny to Knylish law, an 
innkeeper, haviny room in his inn, is bound to receive every 


1 Dumont’ i Theory of Legislation, HiMreth'a translation, p Uji. 

* See Ashby r. White, I Smith, L. C. 

J Dig. v. i. is. 4 Dig. xiiv. 7 . 5. 
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chap. xn. well-conducted traveller who is ready to pay for his enter- 
tainment, and a ‘common carrier’ is bound to convey all 
suitable goods for which he has room and the carriage of 
which is duly paid. Duties of this sort are often created by 
statute. So, it having been enacted that shipowners must 
keep medicines on board for the crew, it was held that any 
sailor who suffers from a neglect of this duty may sue for the 
damage he has sustained h Under the Lands’ Clauses Con- 
solidation Act, 1845. and similar statutes, a relationship of 
vendor and purchaser may be constituted without the con- 
currence of the owner of the land, by the exercise of the 
compulsory powers conferred by these acts upon railway and 
other companies 1 2 . The desirability has been suggested of 
recognising a right, which, if recognised, would belong to 
the class now' under consideration, but is probably unknown 
to any system of law. ‘ When a person is in danger, why,’ 
asks Bentham, ‘ should it not be the dut y of every man to 
save another from mischief, when it can be done without 
prejudicing himself, as well as to abstain from bringing it 
on him 3 ? ’ 

Torts Under the head of rights available against a definite 

contract, person, which person is specifically ascertained before any 
infringement of the right, one might be tempted to place 
those rights the violations of which have sometimes been 
called in English law ‘torts founded on contract.’ Actions 
against surgeons for want of skill, against carriers for want 
of care, and the like, have sometimes been treated as if 
brought in pursuance of a right existing against persons pur- 
suing such vocations, independently of any contract. It has 
been said, for instance, that ‘ the right which a passenger by 
railway has to be carried safely does not depend on his having 
made a contract, but that the fact of his being a passenger 

1 Couch r. Steel, 3 E. & P. 415 ; eed vide Atkinson r. Newcastle Water- 
works Co., L. K. 2 Ex. I>iv. 441. 

8 Cf. Lord Justice Fry’s Specific Performance of Contracts, 3rd edit. p. 57. 

8 Works, i. p. 148. 
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casts a duty on the Company to carry him safely 1 / The chap. xu. 
simpler, and it is submitted, the truer view, would he to treat 
all such rights as contractual. What is called, with reference 
to carriers, the ‘custom of the realm/ is really a term implied 
by law in the contract of carriage. Any one taking a railway 
ticket knows, or b presumed to know, what interpretation 
is put by the law upon the agreement with tin* Company 
into which he enters by the simple net of taking a ticket. 

He knows that, in return for his money, the Company not 
only undertakes to put him into a train and to start, it for 
its destination, but also undertakes by all reasonable pre- 
cautions to ensure his safety during the journey. If, through 
the neo-lii^enee of tin* Company, what is called an accident 
occurs on the road, and the passenger s It* «_r is broken, lie may 
fairly sty that the Company is just as much i;uilt\ ol a 
breach of their contract with him as il they had stepped 
their train half wav, and had tuld him that he must accom- 
plish the rest of the distance as best, lie could. 

IT Hv far the most important class ol rights ‘in personam 1 ' ( 0,, ‘ 

1 . . tructu. 

are those which arbe from that particular species ol act 
which b called a ‘Contract. We have already explained 
that ac 4 s which arc directed to the production of a le^iil 
result. * I’ccht si^eschaft c. may he either one-sided, when the 
will <»f one part v onlv is active. or two-sided, when there is 
a concurrence of two nr more wills in producing modifica- 
tion of the rights of the parties concerned. Such a two- 
sided act. having for it.- function the creation of a ri^ht,is 
a ‘ Con tract/ in the widest sense of that term, in which it 
would include not* only the creation of rights 4 in personam* 
hut also assignments of property, marriage, and other transfers 
or creations of rights ‘ in reni “V 

1 ]Vr Rbtckburn, J., in Ail- tin p. Oreat West-rn Kail way ('«»., 1, K. 2 

Q Ti. 447- , , , . 

3 Supra, pp. icS, iS'S. So in En^lMi law ‘contract of wile )h ii-o-J to 

describe b- t!i a sale out and out. or. as it is Horn* tim* k dei-cribed, ‘a bargain 
aud sale,' and a contract to sell. A similar ambiguity lurks in the term 



224 


PRIVATE law: RIGHTS ‘in personam/ 


chap. xii. Thus if a man goes into a shop and buys a watch for ready 
Two senses money, a contract has taken place. The watchmaker and his 
tract" customer have united in a concordant expression of will, and 
the result has affected once for all their legal rights. The 
customer has become owner of the watch, and the watchmaker 
of its price, and the transaction is at an end. But suppose 
that, instead of the instantaneous sale of the watch, the agree- 
ment had been merely for its purchase at a future day, in this 
case also there is a contract, but the right to which it gives 
rise is not a vested right of ownership in the watch, but an 
outstanding, or continuing, right in the customer to buy it 
at the time and for the price agreed upon, with a correlative 
right in the shopkeeper to receive the price in due course. 
In the former case, the contract has given rise to rights ‘in 
rem,’ and in so doing* its force is instantaneously spent. In 
the latter case, the results of the contract are deferred. It 
produces merely claims, or rights ‘in personam,’ which con- 
tinue to be operative till the thing agreed upon is per- 
formed. 


obligatory We are concerned in the present chapter only with that 
narrower, and more usual, sense of the term contract, which 
restricts it. to signify such a two-sided act as gives rise to 
rights ‘in personam V 


* marriage contract,’ which may denote either the contract of marriage, or a con- 
tract to marry hereafter. The term is sometimes employed in a ver\ misleading 
manner. Thus, by * The Married Women's Property Act, 18S2,’ it is provided 
that ‘ the word “ contract *' in this Act shall include the acceptance of a trust, 
or of the office of executrix or administratrix.’ So it has been held that the 
incorporation of a College is a ‘contract,’ ;>nd therefore, under the Constitution 
of the United States, cannot be interfered with. Dartmouth College r. Wood- 
ward, 4 Wheat 518. There is no contract to pay for the compulsory attendance 
of a child at school. London School Board v. Wright, 12 Q. B. D. 578. 

On the necessity of acceptance for complete alienation in Roman law, see 
supra, p. 18S. In English law acceptance is not necessary. See Butler and 
Baker’s Case, 3 Rep. 25 ; Thompson r. Leach, 3 Mod. 296; Siggers v. Evans, 
5 E. & B. 367 ; Standing r. Bowring, 31 Ch. D. 283. 

1 This is by some writers maintained to be the only proper sense of the term, 
e. g. Vangerow, Band. i. § 1 2 1 . An ' Obligatoiischer Vertrag ' is sometimes 
also described as a ‘ Sehuldvertrag.’ 
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In this sense it is defined by Savigny as < the union of cu.m*. \u. 
several in an accordant expression of Mill, with the object of 
creating* an obligation between them 1 by an old English 
authority as ‘ a speech between two parties w herein something* 
is to be done 2 ;’ by Pothier as ‘ l’espece de convention qui a 
pour objet de former quelque engagement 3 ;’ by M. Ahrens 
as ‘ le consent ement exprime de jdusieurs personnes A l’etfet 
de crcer entre dies un rapport- obligatoire snr un objet de 
droit, 4 / ‘When,’ said Vice-Chancellor Kindcrsley, both 


parties will the same thing, and each communicates his will 
to the other, with a mutual engagement to carry it, into 
effect, then an agreement- or contract between the two is 
constituted V It is an expression of agreement entered into 
bv several, bv whirl) rights ' in pcr>onam art* created available 
against one or more of them. 

It is nceessarv carefullv to t ! i>t inguish between the two - 1 
sided act itself and tin* results to which it gives rise. I he 
act alone is the contract, the reMilting eont raetual relation is 
quite a different thing; although, from the want of an appro- 
priate term i nolog v, the two things art) sometimes contused 
with one another in English law. Thus we talk ol ‘assigning 
a contract,’ while what is really meant is the alignment ol 
the rights and liabilities which arise out of the contract. In 
the language of Homan law, the two ideas are di>f inguj*diod 
with the utmost preeidon. The ‘ contract us is one thing*, 
the ‘obligatio ex eontraefu ’ is another. 

It has been paradoxically maintained by more than one 
writer of eminence that no assistance should be given by law 
to the enforcement of agreements on the ground that, they 
should be entered into only with tho-c whose honour can be 
trusted ; and the laws of Chamndas and of the ancient, 
Indians are stated to have proe* eded upon this principle*. 


I’hUm- IUi'I 

ettivt. 


1 Obligationenrecht, ii. |». 8; cf. Buchta, In«t. »ii. p. 89. 

* The Mirrour. 3 Oblig. art. I . 4 Coura, ii. p. 226. 

* HavnetJ ». Haynes, 1 l)r. A Sm. 433. 

* Ovrw yap vapaxp^pa HtXtv uvffi hUvai ko) \an?Avuv t lav 8 « to timC Vl 
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tHAr. xii. The contrary view, embodied in the maxim, ‘pacta sunt 
servanda/ Kvpia etvai o tl &v crepes hip® opLoXoyrjoy 1 , even 
apart from such solemnities as we shall have occasion shortly 
to mention, has, it is hardly necessary to say, long ago 
received the adhesion of the civilised world. 


The State lends its force to assure the performance of those 
promises of which it thinks fit to take cognisance. This it 
endeavours to do by putting some sort of pressure upon the 
will of the promisor, which is therefore indubitably so far 
subjected to the will of the promisee. The fact that the 
pressure thus applied may often fail of its effect has given rise 
to an ingenious inversion of the theory of contract. According 
i\ir. Justice to Mr. Justice Holmes, a contract may be regarded as ‘the 
theory. taking of a risk/ ‘ The only universal consequence of a 
legally binding promise is, that the law makes the joromisor 
pay damages if the promised event does not come to pass. 
In every case it leaves him free from interference until the 
time for fulfilment has gone by, and therefore free to break 
his contract if lie chooses-.’ But, as the able advocate of 


this view is compelled to admit, ‘ when people make contracts 
they usually contemplate the performance rather than the 
breach’; nor can it be seriously maintained that the per- 
formance of a contract is more optional than that of any other 
legal duty. Libel or assault, equally with breach of contract, 
are jiossible to any one who is prepared to be answerable 
in damages for the indulgence of a taste for defamation 
or violence. 


An obligatory contract is, as we have seen, a species of 
agreement. But many agreements produce no legal effect, 
upon the relations of the parties one to another. It will 
therefore be necessary to enquire more minutely into the 


fii) uvai SiKrjv, avrdv yap alriav uveu rrjs adticias. Stub. FI or., tit. 44. 21 ; 
Strabo, xv. p. 709; cf. Arist. Eth. Nic. viii. 15. 6, ix. 1. 9. 

1 Demosth. in Euerg. p. 1162. * Quid enim trim congruum fidei humanae 
quam ea quae inter eos placuerunt servare? * Dig. ii. 14, 1. Cf. Puffendorf, 
De Off. Hominis et Civis, i. c. 9. § 3. 

* The Common Law, p. 301. 
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characteristics of those consensual acts which are recognised 
by law as giving* rise to obligations. 

Sa vigny's analysis of contract, substantially accepted bv 
the majority of the more recent (iernian authorities, is to the 
following effect. Its constituent elements are, he says: 
(i) several parties, (ii) an agreement of their wills (sie miissen 
irgend Etwas, und zxvar Ueide dasselbe, bestimmt gewollt 
haben), (iii) a mutual communication of this agreement (sie 
miissen sieh dieser l ebereinstimmung bewusst gcxvordon 
seyn, das lieisst- der Wille muss gegenscit.ig erklart wonlen 
seyn), (iv) an intention to create a legal relation between the 
parties \ 

In oik* point only does this analysis seem open to criticism. 
Is it the case that a contract is not entered into unless the 
wills of the parties are really at one ? Mu<t there he, as 
Savigny puts it, ‘a union of scxcrul wills to a single, whole 
and undivided will- ’? Or should we not rather say that here, 
more even than elsewhere, the law looks, not. at the will itself, 
but. at the will as voluntarily manifested ? When tin* law 
enforces contracts, it. docs so to prexent disappointment, of 
well-founded expectations, which, though they usually arise 
from expressions truly representing intention, yet may occa- 
sionally arise otherwise. 

If, for instance, one of the parties to a contract enters into 
it, and induces the other party to enter into it, resolved all 
the while not to perforin his part under it, the contract, will 
surely be good nevertheless. Not. only will the dishonest 
contractor be unable to set up bis original dishonest in- 
tent as an excuse for non-performance, but should he, from 
anv change of circumstance**-, become desirous of enforc- 
ing the agreement against the other party, the latter 
will never lx* heard to establish, even were he in a position 
to do so by irrefragable proof, that at the time when the 
agreement was made the parties to it were not really of one 
mind. 


Cll Al\ XU. 


Sa\ jpiy’n 
mialyniH •>! 
h contTAi't 


In rnn- 
MC'II •* IIH 
iitH'OMNjii y ' 


1 System, iii. ]>. 308. 


2 Ibid. j>. 309. 
Q 2 


* Cf. mipra, j>. 105. 
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This view, opposed as it is to the current of au- 
thority from Javolenus 1 to Sir F. Pollock 2 and Sir W. 
Anson 3 , was originally put forward with some diffidence. It is 
now restated with more confidence, since English friends who 
were at first decidedly opposed to it are converts to its truth, 
while a similar view, after having been, as it seems, for some 
years academically debated in Germany, has definitely come to 
the surface in the important work of Professor Leonhard 4 . 
Indeed when the question is once raised it is hard to see how 
it. can be supposed that the true emtwttxvft of the parties is 
within the province of law, which must needs regard not the 
will itself but the will as expressed by one party to the other, 
taking care only that the expression of will exhibits all those 
characteristics of a true act which have already been enumer- 
ated \ 

An adequate discussion of the question whether a contract 

1 ‘In omnibus rebus quae dominium transfenmt, ooncurrat oportot, affectus 
ex utraque parte contrahentium.' 1 >»lT- xliv. 7. sr, ; ct'. xiv. j. 3. 

'* ‘There must he tin* meeting of t wo minds in mir mi l tin* same intention/ 
This lit* admits may be a mere m Ferenc* ■ of fart which must la* pioved, and in 
sonu* rases may not he disproved. ‘Voder certain eirri:mstanr**s tin* law of 
evidence does not allow a party to show that his intention was not in truth as 
he lundt* it appear.’ ( ’out met. p. 3. Hut in his fifth edition, p. :,Sir!*" 1 Nil lock 
uses a phrase which, though hardly to Ik* reconciled with the above, leaves, in 
tin* view of the present writer, little to he desired ‘ Men can justly rely on 
one another's intentions, and courts of justice hold them hound to their fulfil- 
ment, only when they have been expressed in a manner that would convey 
to an indifferent person, reasonable and reasonably competent in the matter 
in hand, the sense in which the expression is relied on by the party claiming 
Hatisfui tion.’ 

3 Bor a criticism of the views of the present writer upon this question, see 
pp. 10 13 of the second edit' 011 of Sir \\\ Anson’s work. 

* l>cr Irrthmn hei niehtigen Yertragen, l>erlin, 1SS2-S3. See also O'Don- 
nell r. Clinton. 145 Mass. 461, where Holmes ,T. says that ‘assent, in the sense 
of the law, is a matter of overt nets, not of inward unanimity in motives, 
design, or the interpretation of words’ ; and two articles by Hartmann, in the 
Archiv fur civilisiiselu* Praxis. l’»d. 72, p. 161. and Bd. 77, p. 161, citing 
Fichte. System dor Sittenlchre, p. 3S3, and the following remarkable passage 
from Dr. Adam Ferguson's Institutes of Moral Philosophy, ed. 1800, p. 155: 
* An action of any kind performed with a view to raise expectation, or by which 
it is known that expectations are naturally raised, is sufficient to constitute 
A contract.’ 5 Supra, p. 93. 
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can be said to demand for its validity a true union of wills, 
would be out of place in the present work, which can 
attempt only to indicate the nature of the problem and 
the general character of the arguments by which one or 
other solution of it may be supported. The language of 
systems of positive law upon the point, is generally ambi- 
guous, nor is this to be wondered at . The quest ion is 
practically a new one. The process of giving cUeet to 
the free acts of the parties to a contract, rather than 
to the fact that certain rigidly defined formalities have boon 
complied with, has lasted so long that legal speculation has 
only recently begun to analyse the free act itself into its 
two factors of an inner will and an outward expression, and 
to assign to one or to the other a dominant, place in the 
theory of contract. 

Just, as the Homans u>ed, without analysing them, tin* 
terms * voile/ ‘ consensus,' * senteni in so the modern Codes, 
though some appear to look rather to the inner will , 
others rather to its outward expression as a rule employ 
language which is capable of being interpreted in either 
direction. 

The same may be said of the English oases. In these 
one constantly meets with such phrases as ‘between him 
and them there was no of mind,' ‘with him they 

never intended to deal 4 ;' but one also meets with much 
that supports the view of the question which we venture to 
hope may ultimately commend itself to the Courts as being 
at once the most logical and the most favourable to the 
interests of commerce. The class of cases in which this 

1 See Leonhard, i. p. 1 1 ; Rut on the other lmrnl VVinducheid and Zitclmann, 
aa cited, supra. p. 105. 

7 E. g. the ( ode Civil, art. 1109; the Codiee Civile, arts. 1098, 11 14; the 
Codes of Prussia, §§ 4, 52 56, 75 79 ; of Saxony, $§ 91, 95, 843, 8.44 ; and of 
Zurich, § 926. 

* E g. the Austrian ('ode, art. 87 1 ; the Swiss Code federal den Obligations, 
art. I. Cf. the draft Civil Code for Germany, §§ 77, 95-100. 

4 In Cundy r. Lindsay. L. It. 3 App. Ca. 459. Cf. per Uowen, L. J. in 
Carlili r. Carbolic Smoke-ball Co., ’93, 1 Q. H. 269. 


CHAT. X 

Reasons 
for dis- 
sent! nu: 
from it. 


Roman 

law. 


English 

eases. 



230 


PRIVATE LAW : RIGHTS ‘ IN PERSONAM.’ 


(HAP. XII. 


Tlu» newer 
theory 


view may be traced may be said to commence with that of 
Pickard v. Sears, decided in 1 838 and the principle which 
they involve was thus stated by Chief Baron Pollock in 1859 : 

‘ If any person, by a course of conduct or by actual expres- 
sions, so conducts himself that another may reasonably infer 
the existence of an agreement or licence, whether the party 
intends that he should do so or not, it has the effect that the 
party using* that language, or who lias so conducted him- 
self, cannot afterwards gainsay the reasonable inference to be 
drawn from his words or conduct 1 2 .’ Still clearer was the 
language held in 1871 in the case of Smith r. Hughes 3 , when 
Mr. Justice Blackburn said: ‘If, whatever a man’s real in- 
tention may bo, he so conducts himself that a reasonable man 
would believe he was assenting to the terms proposed by the 
other party, and that the other party on that belief enters 
into the contract with him, the man thus conducting himself 
would be equally bound as if he had intended to agree to the 
other party’s terms V 

In other words: the legal moaning of such acts on the 
part of one man as induce another to enter into a contract 
with him, is not what the former really intended, nor what 
the latter really supposed the former to intend, but what a 
‘reasonable man.’ i.e. a judge or jury, would put upon such 
acts 5 . This luminous principle at once sweeps away the in- 

1 6 A. and E. 475; cf. Freeman r. Cooke, 2 Ex. 654. 

a Cornell r. Abington, 4 H. ami N. 549. 

5 L. 11 . 6 Q. 11 . 607. Cf. Carr r. London and N. IV. Co., L. R. 10 C. P. 
317* In Scott r. Littledale, S E. and I). Si 5, the contract was held good, 
although the vendor had by mistake shown a wrong sample. See also Leake, 
Conti act. p. 12. 

4 Mr. Schuster in u very able article 4 Der Vertragsschluss nach Englischem 
Kechte,’ in the Archiv fur Handels- u. Wecbselrecht, xlv. p. 324, seems to 
think that according to these eases it is necessary that the expression of will 
should be accompanied with an intention that it should induce the other 
party to act, and that the other party should, with a knowledge of this inten- 
tion, undertake so to act. 

5 * It may well be in contracts that a man may be bound to a meaning 
which demonstrably was not his.* Leonhard, i. p. 119. Cf. Lord Selborne’a 
statement that ‘ the doctrine of reputed ownership does not require any 
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genious speculations of several generations of moralists \ while chap, x it. 
it renders needless long lists of subtle distinctions which have 
been drawn from decided cases \ 


The truth and practical importance of what nmy be called 
the objective theory of contract are confirmed by the generally 
received rules as to contracts made by post ; where the ques- 
tion, whether or no the contract is made, turns, as we shall 
see 3 , not on the coincidence of the wills of the parties, but on 
the fact of their having exchanged expressions of intention: 
and by the law of Agency ; since the liability of a principal 
continues not merely so long as he continues mentally to 
empower his agent to act for him, but also so long as he 
has not, to the knowledge of third parties, revoked the agent’s 
authority 4 . 


is sup- 
ported In 
rules as 
to corre- 
spondence 
and 
agency 


Nor is there any inconsistency between this view and the ajid 

' i . * . . . Hmtent. 

well established effect of what is known as ‘essential error in with the 
preventing a contract, from coming into existence. When ' * 

such error is present, it. is no doubt true to say ‘ non vidontur 
qui errant consent.! re 'V All liability under the apparent, 
agreement, may be repudiated, and any payments made in 
pursuance of it may he recovered back. Hut we shall find 
that even here the failure of tlu* contract is due not. to flic 


psychological fact of mistaken belief, which, as has been well 
observed, is a mere 'dramatic circumstance V but to other 
causes, which may he reduced to two. (i) The language 
employed is such as under the circumstances is meaningless, 


investigation into the a tual state of knowledge or belief’ of creditors, or 
of the outside world, ‘ as to the position of particular goods. It is enough for 
the doctrine if those good* are in such a situation an to convey to the minds 
of those who know their situation the reputation of ownership.* Ex |>arte 
Watkins, L. K. S Ch. Ap. 528. 

1 E. g. Crotius, De I. 11 . et 1 \ iii. 23. 4 ; Paley, Moral Phil. vol. i, c. 5 ; 
Austin, ii. p. 123. 

3 E. g. the rules set forth by Sir W. Anson, Contract, ed. vi. p. 135. 

3 Infra, p. 234. 

* See Drew r. Nunn, 4 Q. B. I). 668, and cf. infra, p. 239. 

3 Dig. 1 . 16. 1 16; xliv. 55, 57. Cf. supra, p. 104. 

‘ Holmes, Common Law, p. 308. 
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either from referring to an object not in existence, as in 
the case of the sale of a cargo of com, supposed to be on 
its homeward voyage, while in reality it had become so 
heated that it had been unloaded and sold 1 ; or from am- 
biguity, as in the case of the sale of a cargo of cotton 
' to arrive ex Peerless from Bombay,’ whereas there were 
two ships, either of which would have answered the de- 
scription 2 . (2) The true meaning of the mistaken party 
is, or might be, known to the other party. This will cover 
the cases of ‘error in persona,’ ‘in corpore,’ ‘in negotio,’ &c., 
as, for instance*, the case where a customer sent an order 
for goods to a tradesman with whom he had been accustomed 
to deal, but who had disposed of his business to a successor, 
who, having supplied the goods without any notification of 
the change, was not allowed to recover their price 3 . The 
question in these eases should always be : was the expression 
of one party such as should fairly have induced the other to 
act. upon it? If so, but not otherwise, it is in the interest of 
society that the loss should fall upon the former. 

Wo shall therefore treat of the constituent elements of 
a contract as being: i. several parties; ii. a two-sided act bv 
which they express their agreement ; iii. a mat ter agreed upon 
which is both possible and legal ; iv. is of a nature to produce 
a legally binding result ; v. and such a result as effects the 
relations of the parties one to another ; also, vi. very generally, 
either a solemn form, or some fact which affords a motive for 
the agreement. 

1 Couturier r. Rustic, 5 H. L. 673 ‘ Poinum emi cum earn et ego et vend! tor 

combustum ignoremus. Nerva, Sabinus, Cassius, nihil venisse, quamvis area 
maneat. peeuniamque solutam condici posse aiunt.’ Pig. xviii. 1. 57. 

3 Rattles r. Wichclhaus, 2 H. & C. 906. The judgment in this case merely 
supports the plea, which sets out the facts and avers a difference of intention 
between the parties. I f. ' si Stielium stipulatus de alio sentiam, tu de alio, 
nihil actum erit.’ Pig. xlv. 1. 83. 1. 

* Boulton r. Jones, 2 11 . & N. 564; Boston Ice Co. r. Potter, 123 Mass. 
28. In such cases, as Leonhard says, ‘ the essentiality of error depends en- 
tirely on the question whether the absence of error is made a cognisable con- 
dition of the transaction.' lrrthum, ii. p. 5S6. 
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i. The very idea of a contract, demands for its formation 
at least two parties, a ‘ promisor ' and a ‘ promisee,’ who in 
Roman law are described as ‘debitor’ and ‘creditor’; which 
terms have however a more general application. So it 1ms 
been held that where one and the same company had two 
departments, one for insurance and one for annuities, an in- 
surance effected by the latter department- with the former was 
a nullity 1 . The promisee must not be an ‘ incerta persona,’ 
e. g. ‘ the secretary for the t ime being/ but the oiler may be, in 
the first instance, made to an unascertained member of a class, 
e. g. to the Under of a lost purse, whoever he may be’ 2 * . 

There may be more parties than one to either side of a 
contract, ‘ plures rei/ ‘joint- contractors’; and these an*, 
according t.o the position which they occupy, either ‘eorrei 
crcdendi/ ‘joint creditors,’ or ‘eorrei debendi/ ‘joint debtors.’ 

ii. The two-sided act. ex preset c of agreement. This consists 
of an offer, ‘ pollicitatio^”*,’ on one side, and an acceptance on 
the other 4 5 . One party expresses his readiness to be bound to 
a performance, and the other side* expresses his acceptance of 
this readiness. An unaccepted oiler creates no liabilities"’. 
The rules upon this subject are as follows : — 

i. The acceptance must, unconditionally correspond to tin* 
offer. An expression of readiness to laiv a horn* for fifty 
pounds is no acceptance of an offer to sell the horse for sixty 
pounds G . 

1 (»rev r. Ellison. i (Jiff. 43K. 

’*' Suc)i a proposal in called in (iennan ‘ AuHlobung.’ Th“ Runic principle 
applies t<» the offer of a piize, to anm>unccmcntH in railway timo-tableri, and 
to nales l>y auction. 

: ‘ I’ollicitatio ent soliun ofi'erentis prominBuni.’ I>ig. 2. 12. 3 pr. 

4 An offer, 4 Ant rag,* may sometime*! be confused with an enquiry about an 
offer, ‘ A ufiorderung zu einem Antrage.’ Vang. Pand. § 603. So an 4 offer to 
be bound’ with an ‘offer to negotiate’; see P»owen, L. J. in the Smoke-ball 
case, u. h. 

5 4 Ex nuda pollicitation© nulla actio nancitur.* Paul R. S. v. 12. 9. P*ut 
some curious exceptions to thin rule were recognised in Roman law. I)ig. 1 . 1 2. 
Ah to the effect of an unaccepted offer by deed in English law. Bee infra, p. 244 n. 

* A reply to this effect would amount to a rejection of the offer and the 
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2. The acceptance must be contemporaneous with the 
offer, which may therefore be withdrawn at any time before 
it has been accepted. So it has been held that a bidder at 
an auction is not bound till the hammer has fallen. ‘ An 
auction is not inaptly called a lorn* poenUentiae . Every 
bidding is nothing more than an offer on one side, which is 
not binding on the other side till it is assented toV 

Several subordinate questions arise with reference to this 
rule, some of them giving rise to very fine distinetions. 

(a) How long does an offer which has not been expressly 
revoked remain open ? it is in accordance with common sense, 
and has been so held, that an offer is intended to remain open 
only for a reasonable time 2 . The (iennan Commercial Code 
keeps an oiler made to a party at a distance open only till an 
answer to it could have been received in due course 3 . 

(jJ) Is an offer revoked by the death before it has been 
accepted of the person who makes it? There is some dif- 
ference of view as to this result following from the mere fact 
of death, uneommunicated to the acceptor 4 . 

(y) Must, necej •taiiee be notified in every cast* to the offeror ; 
or does the nature of the offer sometimes imply that acting 
on the proposal will be enough without notification *’ ? 

(5) When the parties are at a distance, is the expression of 
intention bv either party, or the communication of such an 
expression to the other party, to be regarded ? This difficulty, 

making of a counter* offer, llyde v. Wrench, 3 Beav. 334. .So the draft Civil 
Code for Germany, § 88. 

1 Payne r. Cave, 3 T. R. 14S. 

a Meynell r. Surtees, 1 J ur. N. S. 737 ; cf. Ramsgate Hotel Co. r. Montefiore, 
L. R. 1 Ex. 109. 

5 Handelsgesetzbuch, art. 319. For a decision under this article, see 
Seuffert, Archiv, xxix. No. 60. So the draft Civil Code, § 84. A promise by 
the offeror to keep his offer open for a reasonable, or any, time, would be void 
in English law from want of consideration. 

4 The Indian Contract Act requires communication. In English law the 
mere fact seems to be sufficient. See Dickenson r. Dinlds, L. R. 2 Cb. D. 475. 
Some authorities would deny the existence of a contract, but would indemnify 
an ignorant acceptor. Windscbeid, Pand. § 307. 

s As e.g. in Carlill r. Carbolic Smoke-ball Co., ’93, 1 Q. B. 256, 



OFFER AND ACCEPTANCE. 


235 * 


which continues to the present day to exercise the ingenuity chap. xu. 
of the Courts and divide the opinions of jurists, was perceived 
and discussed by the earliest commentators on the civil law 1 . 

It arises chiefly with reference to acceptance of an oiler, but 
also with reference to revocation either of an oiler or of an 
acceptance. The views upon the subject arc classified by 
German writers under three heads. According to the ‘Aetis- 
serungstheorie * (* Declarations! lieorie ’). it is enough if an 
acceptance is posted ; according to the k Kmpfangstheorie,’ the 
acceptance must reach the offeror ; while according to the 

* V ernehimmgstheorie ’ ('Rescissions- Agnitions- Reeogni- 
tionstheorie ’) it must actually come to his knowledge 2 . 

The Trench authorities an* similarly at variance, Merlin for 
instance holding that the contract is complete on acceptance, 

Pothier that the acceptance must become known to the other 
party' 1 . The English Courts, alter a period of uncertainty, 
seem now to have arrived at conclusions which may be 
shortly stated as follows : An offer is irrevocable after it lias 
been accepted. Acceptance must be no merely mental act, 
but a communication to the proposer, which may however be 
sufficiently made by posting a letter containing it 4 , although 
this letter be delayed or even fail altogether to reach 
its destination r '. A revocation of an oiler, despatched 

1 Onl. I of the title ‘ l>e Contr. Kuipt.' 1 >ig. xviii. 1 , AceursiiM writes : 

* Item quid fii antequam litenu* vel mmtiiiH ad eum perveniunt venditor 
renuntiat ? Quidain dicunt non \ alert* ojutraetum. Sed Aid. (licit tenure, 
quod puto vt-rum.’ 

2 Windscheid, Pandehten, § 306; cf. Vaugerow, Pand. § 603; Baron, I'and. 

§ 212. For a full und intei e-ting discussion on the several theories of 
diehiantzionf ' , gprdiztonf, and rwziov*, ne»- the Report upon the draft Code 
of Commerce, presented in 1K78 to the Italian Senate by the Minister of 
Justice. Mancini, pp. 1 15-143. 

* Cf. Dalioz, ‘ Obligations,’ No. 98. 

4 Broaden r. Metrojiolitan Jly. Co. 2 App. Ca. 691. The despatch of a 
telegram has the same effect, Cowan r. O’Connor, 20 Q. B. L>. 640. 

1 Adams r. Lindsell, 1 B. and Aid. 6S1. 

• Dunlop r. Higgins, 1 H. L. Ca. 381 ; Household Fire and Carriage Co. 
v. Grant, L. K. 4 Ex. D. 216, where see the dissenting judgment of Brain- 
well, L. J. Cf. Tayloe r. Merchants Fire Insurance Co., 9 Howard S. Ct. 

Rep. 390. 
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niAi\ xii. before, but reaching the acceptor after, the posting of the 
acceptance comes too late 1 . A revocation of an accept- 
ance, posted after, but reaching the proposer simultaneously 
with, the acceptance, probably prevents the formation of the 
contract 2 . 

Our judges, it will be observed, refuse to give effect to 
an expression of intenlion by one party unless actually com- 
municated to the other, except that., in the case of an 
acceptance only, they hold the posting of an acceptance to be 
equivalent to such communication. They do not attribute a 
similar effect, to the posting of a revocation. 

Those foreign jurists who, insisting upon a truly con- 
tinuing com wnxHs of the parties, think that a proposer may 
revoke at any moment before the acceptance reaches him. 
grant to the acceptor of a contract which may thus fail 
to come into being an indemnity for any loss which 
he may have sustained by the proposers ‘culpa in contra- 
hendo V 

The topic is dealt with in several of the modern codes 4 . 

3. There are eireumsfanees which, while they do not., like 
those already mentioned, by negativing the presence of 
what is often described as a ctntKcmntx ad idem, but. would 
be more accurately described as a concordant expression of 
will, render the apparent, contract void ah initio, yet operate 
as flaws in its formation, rendering the resulting obligation 
voidable at the option of the party who is disadvantaged 
by it fi . 

1 Pyrnc r. Van Tienhoven, 5 C'. P. P. 344; Henthorne t*. Fraser, *92, 
2 Cii. (C\ A.') 27. 

2 Punmore r. Alexander, 9 Shaw ami Punlnp, 190. Cf. Hamlelsgesetz- 
buch, art. 320. 

3 Pothior. Contr. de Yente, § 32 ; Windscheid, Pandekten, § 307. 

* Indian Contract Act, § 4 ; Handel sgesetzhuch, art. 318-321 ; the new 
Italian t’odiee di Commercio, art. 35 ; the new Swiss C'ode federal des Obli- 
gations art «. 5-8. 

* On the distinction between void and voidable acts, cf. supra, p. 103. The 
French and Italian Codes seem to give to ‘essential error’ no higher effect 
upon a contract than they attribute to fraud and duress. Plato mentions 
duress, fraud and haste, as grounds for avoiding a contract. Crito, 52 E. 
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Where one party has been guilty of fraudulent misrepresen- ciur. xu. 
tation or concealment, he is not permitted to hold the other Frau ‘t 
party to his bargain h The rhetorical phrases of a vendor are 
not necessarily fraudulent, ‘simplex commendatio non obligat,’ 
nor is the contract voidable unless it lias been materially 
induced by the misrepresentation. The fraud of an agent 
will be imputed to his principal, although the latter may 
have acted with !*<ma jblcx. In recent English eases it. has 
been held that innocent misrepresentations are ground for 
setting aside a contract which they have induced, or for 
refusal of spccilie performance of it ". What is known in 
English law as ‘undue influence’ is also held to make a 
contract voidable. This consists in acts which, though not 
fraudulent, amount to an abuse of tin* power which circum- 
stances have given to the will of one individual over that of 
another. In some relations. such as that of solicitor and 
client, or parent and child, tin 1 existence' of this e xceptional 
power is often presumed, but its existence* is capable of being 
proved in other erases also ’*. 

Duress, which is another ground on which a contract is void- Dun ,■» 
able, consists cither in violence to the person, or in threatened 
violence* of the same character, ‘duress per minus.’ It will 
not bo enough if the safety of a man’s house* or gooels only be 
threatened h and the* fear caused must he*, as lui*- be*cn said, 

‘not a vain fear, hut such in nun befall a constant man’; 

4 vani fimoris insta exeu.-atio non est V 

According to Kngli-h law the fraud or eluress of a third 
partv has no effect upon a contract ; and this is the* generally 
accepted rule as to fraud \ though not as 1o eluress 7 . 

1 On fraud as an infringt-im-nt <>f a right ‘ in rem,’ v. HU|>ra, |>. 207. 

1 Redgrave r. Hurd. 20 Ch. D. 1 ; TST»-v% Digging v. Adam, 34 Ch. D. 582. 

* On the duotrine of ' lat-sio er.'.nnU,' a.^ applied in the contract of sale, v. 
infra, j». 252. 

4 Aiiter Code ( ivil, art. 1 1 1 1 ; Codice Civile, art. 1112. 

5 Dig. 1 . 17. 184. Cf. supra, p. 94. 

* Though it is criticised by some commentators on the French C<*de : ««-e 
Dalloz, Repertoire, h. v. ‘ Obligation.' 

T Dig. iv. 2. 9. 1, ib. 14. 3; Code Civil, art. nil ; Cod ice Civil.-, art. mi. 
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4. The expression of agreement may be in writing 1 * 3 , or 
by words, or by signs, or* merely by a course of conduct, in 
which last case it is called an 4 implied contract V In an 
old case, it was said, with reference to an unexpressed accept- 
ance, ‘your having it in your own mind is nothing, for 
it is trite law that the thought of man is not triable, for 
even the devil himself does not know what the thought of 
man is V 

It must be expressed by the parties to one another; but in 
developed systems of law it is not necessary that the parties 
shall be face to face at the time. They may communicate, 
for the purpose of contracting, as well as for the purpose 
of otherwise a fleeting their legal relations, by letter, or by 
telegraph, or by means of a messenger or other go-between. 
This go-between, when entrusted with a certain amount of 
discretion, is called an agent., or mandatory, and he acts by 
virtue of the authority, or ‘mandate,’ confided to him by his 
principal The giving of this authority on the one hand, 
and its acceptance on the other, constitute a special contract, 
resulting in mutual rights and duties between the principal 
and the agent, which will have to be discussed hereafter. 
AVc are now only concerned with agents as being*, for the 
purposes of all contracts alike 4 , capable of giving binding 
expression to the will of their principals. Each party to a 
contract may be represented by an agent. It is a universally 
received maxim, that a person who at the time had no 
authority to act for another, may be retrospectively made his 


1 It is necessary carefully to distinguish from this appropriate use of the 
term its use as descriptive of terms imported into a contract by the law (supra, 
p. 223, infra, p. 249 , and of a transaction to which the law chooses to attach 

the consequences of a contract, although it is nothing of the kind (supra, 
p. 2 14). 

3 Per Brian, C. J., 17 Ed. IV, quoted by Lord Blackburn in Brogden r. 
Metropolitan Railway Co., L. R. 2 App. 692. 

3 Supra, pp. ioi, 107. 

4 The ratification of the promise of an infant could not however, under Lord 
Tenterden’s Act, be made by an agent. 
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agent by subsequent ratification. ‘ Omnis ratihabitio retro- 
trahitur et mandato priori aequiparatur V 

An agent may in general be appointed without any 
formality, though in English law an agent to execute a deed 
must be appointed by deed, and for the purpose of binding his 
principal under the Statute of Frauds, sections i and 2, must 
be appointed in writing. Agency may also be implied from 
the acts of the principal, on the ground that if one person bv 
his acts represents another person to be his agent, he ought 
to be liable upon the contracts into which third parties 
may enter on the faith of such a representation. A servant, 
for instance, who is in the habit of ordering goods for his 
master on credit,, may continue to bind his master after his 
authority has been withdrawn, with reference to third parties 
who have had no notice of such withdrawal. So the master 
of a ship is, in emergency, an agent to pledge the credit 
of his employer for the good of the ship. It has however been 
held that mere necessity does not, in general, create agency ; 
so a railway company is not. liable for the fees of a surgeon 
who has been called in by one of 1 heir station-masters to 
attend to the sufferers from an accident -. A wife, as such, 
has no implied authority to bind her husband's credit ; and 
it- has been held accordingly that- a prohibition to her to 
order goods, though uneommuniented to her tradesmen, is 
sufficient to relieve the hu>band, as such, from liability for her 
purchases 3 . 

The authority of an agent is terminated, in English law, 
by the death, or bankruptcy, and perhaps by the lunacy, of 
his principal. Before 1883 also by the marriage of a principal 
who was a woman. 

1 Cf. Bird r. Brown, 4 Ex. 79S ; Fleck ner r. l\ S. Bank, 8 Wheaton, 363 ; 
and it seems that an unauthorized acceptance may he ratified even afW the 
withdrawal of the offer. Bolton r. I^tmbert, 41 (!h. J). 295. 

8 Cox r. Midland Railway Co., 3 Ex. 268. 

* Jolly r. Rees, 19 C. B. t N. S. 628. The principle of this caae has been 
affirmed by the House of Lords in Iiebenham v. Mellon, L. R. 6 App. Ca. 24. 
But a husband is liable quaxi ex contractu) for necessaries supplied to a wife 
whom he has wrongfully deserted. Eastland t. Burcliell, 3 Q. B. I). 436. 
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Agents are said to be ‘ general ’ when their authority is 
defined by their character or business, as in the case of factors, 
brokers, or partners ; or * special ’ when their authority is 
limited by the terms of their appointment . No private instruc- 
tions, contrary to the usages of a general agent’s business, 
will limit the liability of his principal. It follows from the 
nature of agency, that a contract made by an agent is regarded 
as the contract of his principal, who alone therefore can as a 
rule sue or be sued upon it. The agent, having done his part 
by acting as the intermediary, drops out of the transaction b 
The fraud of an agent will render voidable the contract of 
his principal. In marine insurance tlx* insured may be 
responsible for non-disclosure of facts unknown to himself, 
if, but for the* fraud or negligence of the agent through 
whom he has effected the insurance, they ought to have 
been known to him If a man contracts avowedly as the 
agent of another but without authority, neither can be 
charged upon the contract, but the protended agent is liable 
for the deceit :1 . 

iii. Tlx* mutter agreed upon must be at the time of the 
agreement both possible and legally permissible 4 . A thing 
is said to be impossible, not only * quod nut ura fieri non 
eoneedit,’ but also if it be practically out of the question, 
because it. can only be accomplished at an unreasonable cost-, 
e. g. the recovery of a ring which is known to be lying 
at. the bottom of the sea ; or if it imports to have a legal 
effect, unknown to the law. A contract to do an act illegal 
because prohibited by law is equally void. So a sale of pork 
or w ine is void according to Mohammedan law' 5 ; and the 


1 For a list of the exceptions, real or apparent, to this rule recognised 
in English law, and a discussion of the difference between 1 disclosed ' and 
* undisclosed* principals, see Dicey’s Parties to an Action, pp. 1 34-1 43. 

* Blackburn r. Vigors, 12 App. Ca. 531. 

1 Of. supra, p. 20H. 

* Inst. iii. 19. 1 ; Dig. xliv. 7. 31, xlv. 1. 35. 

1 Hidayah, ii. p. 429. 
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law of England will not enforce a contract of 1 marriage 
brokage 1 ,’ or for assigning the salary of a public officer. 
Such contracts are sometimes said to be 1 against public 
policy.’ But this doctrine has been called ‘a very unruly 
horse ’ ; and in a recent case Sir (J. Jcssel observed : 
4 You are not to extend arbitrarily those rules which say that 
a given contract is void as being against public policy ; because, 
if there is one thing which more than another public policy 
requires, it is that men shall have the utmost, liberty of 
contracting, and that their contracts, when entered into freely 
and voluntarily, shall be held sacred, and shall be enforced by 
courts of justice. Therefore you have this paramount public 
policy to consider, that you are not lightly to interfere with 
freedom of contract V 

iv. The agreement must purport, to produce a legally 
binding result. Thus the acceptance of an invitation to 
dinner, or an engagement to take a walking tour with a 
friend in Switzerland, are no contracts 15 . 

v. It must be of a nature to produce a binding result upon 
the mutual relations of the parties ; therein differing from 
the agreement of a bench of judges, or of a board of directors, 
uhich has no reference to the relations of the judges, or 
directors, one to another. 

vi. No system of law will enforce as a contract any trans- 
action which does not exhibit all of the five characteristics 
already described. Even when these are all present., the 
transaction will generally be treated as a ‘ nudum pactum,* 
unless it is either effected in compliance with certain pre- 
scribed formalities, or is the result, of some underlying 

1 (’f. Co<!. v. i.6; Dig. xlv. i. 134. 

8 Printing Company v. Sampson, L. It. 19 Eq. 465. 

8 * Verborum quoque obligati*, constat «i inter contrahentes id agatur : nec 
enim ei per iocum puta, vel demonatrandi iritellectuH cauBa ego tibi dixero 
“ Spondets ? ” et tu refiponderia “ Spondeo,” naacetur obligatio.’ Dig. xiv. 7. 3. 
Cf. Carlill r. Carbolic Smokt;*ball Co., ’93, 1 Q. B. 256. 
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fact, which the Roman jurists called ‘causa.’ First as to 
superadded formalities 1 . 

i. It is a topic of controversy whether ‘formal’ or 
‘ informal ’ contracts are historically the earlier. Roman legal 
speculation seems to have derived the informal contracts, 
which were attributed to the ‘ ius gentium/ from a primitive 
state of nature, formal contracts being rogarded as later in 
date, because resulting from the idiosyncrasy of the Roman 
people. 

Recent investigators, after examination of a far wider 
range of facts than was formerly accessible, are led to the 
conclusion that complexity, rather than simplicity, is the 
characteristic of primitive customs, and that the consensual 
kernel of contract has only gradually dispensed with the husk 
of ceremonial with which during long ages it was almost 
identified. The evidence in support of this view is very 
strong, though it may be questioned whether its adherents 
have sufficiently noticed the fact that such bailments of every- 
day use as pledging and letting seem to have been made in 
very early times with no more formality than the mere transfer 
of the possession of an object, the ownership of which was 
probably notorious. 

A solemn form, be it observed, has two distinct advantages. 
In the tirst place, it prevents the bargain from being rashly 
struck; and in the second place, it facilitates the proof 
of what has occurred. The formal contract of the best 
ages of Roman law was the ‘ stipulation or solemn question 
and answer, imitations of which may be found in the 
Marriage and Baptismal Services of the English Church. 
This, according to many writers, must have been a relic of 
a still more formal ceremony in which the solemn words 
were accompanied by the symbolic weighing of pieces of 
copper in the presence of a balance-holder and five witnesses; 
but Mr. W. A. Ilunter has recently given some reason 


1 Cf, supra, p. 106. 
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for thinking that the * stipulatio * was independent of, cn.\p. xn 
and as old as, the ‘mancipntio* itself 1 . It became usual 
to draw up a written memorandum, 4 cantio,* of the stipu- 
lation, and this was held to be presumptive evidence that 
the contract had been entered into. The restriction which 
originally prevented a stipulation from being entered into 
by means of an agent was done away with in the later 
legislation. 

Among the Teutonic conquerors of the Roman empire, it Varieties 
seems that such contracts only were recognised as were either 
accompanied by a bailment, 4 re praestita,’ or entered into 
by means of a formality, 4 tides facta,’ ‘ Wctto/ ‘ Trcugelob- 
niss/ consisting in the delivery of a wand, 4 fostuca,’ or 
similar object 2 3 . This was represented in later times by a 
shake of the hand, 4 llandsehlag,' ‘ Handsale.’ Part payment 
was represented by the 4 Denier A l>ieu,* ‘ Paumce,’ or 
4 Weinknuf V 

Resides these methods the old French customary law recog- 
nised also obligation by a writing under seal 4 . So also the 
most solemn form known to the law of England is a deed, 
or document sealed and delivered. An agreement, if thus 
entered into is called a 4 specialty contract./ while if made in 
any other wav, even in writing, it. is a ‘simple* or ‘parol 
contract./ As Roman law enforced a 4 st ipulatio Y so English 
law' enforces a 4 specialty contract,’ without looking behind it 

1 Roman Law, p. 352. 

3 See the references t<> S. hm’s ‘ EhoHuhlicssung ’ und ‘ Lex Salioa,* contained 
in two articles by M. Esmein, ‘sur les eontrats dans lo tiis ancieu droit 
fr&n9&is,’ Nouv. Rev. Historique, t. iv. p. 656, t. v. p. p. 21, whence are derived 
several of the statements in the text. See also Essays in Anglo Saxon Law, 

P- i8 9 - 

3 ‘ Statuimua quod ornnis emptio et venditio rata sit et firm a perpefcuo, 
ai facta fuerit cum denario Dei iuridico et recepto.* Stat. municip. de la villo 
de Salon (1293,. ‘ Emptio vel venditio non valet sine palmata, vel sine Bolutione 
pretii peculiari vel univereali, vel sine rei traditione.’ Cout. de Montpellier, 
cited by M. Esmein. 

4 Be&umanoir, xxxv. 1. 

3 The novel doctrine, that a stipulation need* a * cau&a/ is combated by 
Savigny, Obligationenrecht, ii. pp. 249-26O. 

R 2 
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chap. xii. to enquire into its equitableness, or into the motives which 
caused it to be made ; although both stipulations and deeds 
may be impeached on the ground of fraud, mistake, or duress 1 . 
The parties are also, as it is said, ‘ estopped ' from denying 
the truth of the statements to which they have set their 
seals, and there is some authority for saying that an offer 
by deed is irrevocable, although it has not been accepted by 
the other party 2 . Certain agreements cannot be made 
otherwise than by deed 3 . 

The view that a merely consensual contract, which, says 
Bracton 4 * 6 , was not enforced in the king’s court, ‘nisi ali- 
quando de gratia,’ ought to be recognised as legally binding, 
seems to be due to the canon law ,r ’. The customary civil 
law followed suit, enforcing at first promises under oath, and 
then promises generally, till Beaumanoir could assert, towards 
the end of the thirteenth century, ‘ Toutcs convenences font 
ft, tcnir et. por ee dit on “ convenence loi vaint G ,” exceptees 
les convenences qui sont fetes por malveses causes V 


1 ‘For a timo, a man was Lou ml by his seal, although it was affixed 
against his will.’ Holmes, Common Law, p, 272, citing Llanville, Britton, 
and other early authorities. In many States of the United States it is held 
that u mere flourish of the pen is a sufficient seal, and in some of them the 
distinction between sealed ami unsealed instruments has been expressly 
abolished. Ib. p. 273. 

2 Xenos r. Wickham, L. R. 2 H. L. 296, in which some earlier eases arc 
cited. Tt inay however be hoped that this case may some day be explained 
away. The doctrine to which it gives countenance has, not unnaturally, been 
stigmatised ’as ‘ ein juristisehes Monstrum,' Schlossman, Der Vertrag, p. 150, 
cited by Schuster, Archiv fur Handelsrecht, xlv. p. 21. 

• It has been given as the reason of the sufficient character of a deed that 
it 'imports consideration. * The statement is artificial on the fact; of it, and be- 
comes doubly so when we remoml>er that deeds were binding before the doctrine 
of consideration had been worked out. See SirW. R. Anson, Contract, ed. vi. 

p. 43. * Fol. 100 a. Cf. Glanville, liv. x. c. 18. 

R See c. 1. X. 35 ; e. 3. X. 1. 35 ; c. 13. X. 2. 1. On the early jurisdiction 
of the Court of Chancery in matters of contract, see an article by Mr. Justice 
Holmes in L. Q. R. i. p. 171. 

6 Beaumanoir, says M. Esmein, knowingly puts a new meaning on this 

phrase, which in the Assize of J erusalem merely approves of assignment inter 
vivos of property to which the assignors heirs would be entitled on his death. 
Nouv. Rev. Hist. t. iv. p. 683. 7 Coutume de BeauvoisiB, xxxiv. 2. 
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A less solemn formality consists in the reduction of a chap. xii. 
bargain to writing. Writing 

The ‘ ehirographa * and ‘ syngraphuc ’ of Roman law, and Rills of 
the bills of exchange and promissory notes of modern Europe, 
must be made in this way, or they could not be made at all ; 
but many agreements which might very well be entered into 
by word of mouth have been rendered by positive enactment 
void unless embodied in a written document. This has of 
course been done with a view to guard against deception 
and disputes. 

Increased freedom of contracting leads naturally to in- b’Ordon 
creasing difficulty in deciding whether a contract has boon Moulin* 
made or not. Hence in Franco the Ordonnanee de Moulins, 

1566, ‘pour obvier a la multiplication des fa its <|tie Ion a 
vu ci-devant etro mis on avant on jiigoment., sujets it preuve 
de temoins et. reproehes d’iceux, (lout advicnneiit plusiours 
inconvenient s et. involutions de proces/ prohibits proof by 
witnesses when the matter in dispute exceeds 100 francs, 
lienee also the English 4 Statute of brands/ passed ‘for the TluiSiiituto 

1 ,,f Eraudn 

prevention of many fraudulent practices, which are commonly 
endeavoured to be upheld by perjury and subornation of 
perjury,* provides that no contract for the sale of goods 
for the price of ten pounds and upwards, ‘shall Ik; allowed 
to be good 1 * unless there be part delivery of the goods, or 
part payment of the price, or some note or memorandum 
in writing of the bargain made and signed by the parties, 
or their agents By the same Statute, ‘no action shall l>e 
brought ’ on a contract which makes an executor personally 
liable, or guarantees the debt or default of another, or creates 
a liability in consideration of marriage, or relates to an 
interest in land, or is not to be ]>erformed within a year, 
unless it, ‘ or some memorandum or note thereof, shall be 


1 It was long supposed that these words rendered the contract void ah 
initio. The tendency of recent cases is to treat § 17 like § 4, as having refer- 
ence only to evidence. See Anson, ed. vi. p. 71 ; Pollock, ed. v. p. 62 H. 
a 29 Car. II. c. 3. s. 1 7. 
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in writing 1 , and signed by the party to be charged therewith,’ 
or by his agent 1 . An acknowledgment of a debt barred 
by the statutes of limitation must also be written and 
signed 2 * . 

2. Apart from those cases for which particular formalities 
are required, every legally permitted agreement is, according 
to French law, legally binding. This view has long pre- 
vailed, and is expressed in the old saying ‘on lie les bceufs 
par les corncs et les homines par les paroles V It is qualified 
only by the rule that the agreement must have a ‘ cause,’ 
the precise meaning of which seems to be far from clear to 
the French commentators themselves 4 . 

Roman law only approximated, and that very gradually, 
i.o this point. It recognised but eight informal contracts, 
four of which, loan for consumption, loan for use, deposit and 
pledge, were accompanied by a bailment ; while the other 
four — sale, letting, agency, and partnership — related to in- 
dispensable transactions of everv-day occurrence. Other 
agreements, though never dignified by the name of contracts, 
were in later times enforced as ‘ pacta vestita.’ All of these 
were accompanied by a ‘causa,’ which, though often con- 
sisting in part performance, was in effect only the mark 
by which an arbitrarily defined class of agreements were 
distinguishable ; and agreements where there was no 
‘causa’ continued to be treated as ‘nuda pacta,’ on which, 
though they might be ground for a plea, no action could be 
founded \ 

The binding force of a mere agreement is limited in 

1 29 Car. II. c. 3. B. 4. 

3 9 Geo. IV. c. 14. b. 1 ; 19 & 20 Viet, c. 97. s. 13. Cf. Code Civil, art. 134 ; 
Allg. Landreclit, i. tit. v. § 131. 

s Loisel, lust. Cout. liv. 3. tit. 1 rbgle 2. He continues: ‘aut&nt vaut une 
simple promesse ou couvenance que les stipulations du droit remain.’ 

4 Code Civil, arts. 1108, 1131; Pothier, Oblig. art. 42. But see Dalloz, «. v. 
‘Obligation/ No. 49S, where we are warned against taking * cause ’ to be 
equivalent to ‘ motif,’ to ‘ pourquoi,’ or to * objet.’ 

# * Sed cum nulla subest causa, propter [praeter t] conventionem, hie con- 
stat non posse constitui obligationem.’ Dig. ii. 14. 7. 4. 
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another way by the law of England ; which recognises no our. xii. 
promise, unless it be under seal, for which there is no ‘ con- 
sideration V It has been laid down by the highest authority, 
that, although 1 * 3 it is undoubtedly true that every man is, 
by the law of nature, bound to fulfil his engagements, it is 
equally true that the law of this country supplies no means 
nor affords any remedy to compel the performance of an 
agreement made without sufficient, consideration. All con- 
tracts are by the laws of England distinguished into agree- 
ments by specialty and agreements by parol ; nor is t here 
any such third class as contracts in writing. If they be 
merely written and not specialties, they are parol, and a 
consideration must be proved V A ‘consideration * has been 
explained to be ‘any act of tin* plaintiff from which the 
defendant, or a stranger, derives a benefit, or advantage, or 
any labour, detriment, or inconvenience sustained by the 
plaintiff, however small the detriment or inconvenience may 
be, if such act is performed, or inconvenience su tiered by the 
plaintiff with the assent, express or implied, of the defendant, 
or, in the language of pleading, at the special instance and 
request of the defendant V The topic of consideration is one 
which is dealt with by tin* English and American Courts in 
great detail ; most of the rules upon the subject may, how- 
ever, be reduced to two principles. On the one hand, it is 
not necessary that, the consideration be adequate : so where 
a person hud undertaken gratuitously to carry for another, 

1 ‘In one sense,* it liaH Wen said, 4 everything in form which the law 
requires in order to make a promise binding, over and above the mere 
expression of the promisor’s will. Consideration is a form as much as a seal.* 

Holmes, Common Law, p. 273. Cf. the flirt urn of Lord Mansfield, ‘I take it 
that the ancient notion about the want of consideration was for the sake of 
evidence only,’ in Lilians r. Y'an Mierop, 3 liurr. 1663. 

3 Itann r. Hughes, 8 T. It. 550. After this decision it was impossible to 
admit of exceptions to the rule, as had Wen suggested by Lord Mansfield, 
u. supra, in favour of written mercantile contracts. As to negotiable instru- 
ments, however, see Ans »n, Contract, ed. vi. p. 238. 

3 Per Tindal, C. J., Laythoarp r. Bryant, 3 Scott, 238. Cf. Currie r. Misa, 

L. It. 10 Ex. 162. 



248 


PRIVATE law: rights ‘in personam.’ 


CHAr. XII. 


Fast con- 
sideration. 


Modes of 
strength- 
ening a 
contract. 


and deposit in a cellar, certain hogsheads of brandy, and he, 
or his servants, so carelessly performed his promise that some 
of the brandy was lost, it was held that the owner trusting 
him with the goods was a sufficient consideration to oblige 
him to a careful management 1 ; and when, in consideration of 
receiving permission to weigh two boilers, a promise was 
given that they should be returned in good condition, the 
permission was held to be a sufficient consideration 2 . On the 
other hand, the consideration must have some value. A 
promise therefore, to perform an already existing legal duty 
is no consideration ; and a past fact, although it may be an 
influencing motive, can never be a good consideration, which 
must always be either present (‘executed’) or future (‘execu- 
tory ’) 3 . It. has indeed been truly observed that a consideration 
must always be present, since a future, or ‘executory,’ consider- 
ation consists in a present promise of the one part) to do some- 
thing in return for the present promise of the other party. 

In addition to the requisites insisted on by law as essential 
to the validity of a contract, other modes of strengthening 
its obligation have been resorted to by the contractors them- 
selves. Some of these are of a supernatural character, con- 
sisting in oaths, by which the Deity is as it were made 
a party to the bargain, and which are sometimes taken in 
consecrated buildings or in the presence of sacred objects. 
The desired etleet is however now more ordinarily produced 
by getting third parties to guarantee the contract, or by 
giving property by way of security for its due performance 4 . 


Rights re- Supposing a contract, to have been duly formed, what is 
oultiug 


1 Coggs r. Bernard, l Smith, L. C. On this case see Holmes, Common 

Law, pp. 196, 292. The principle upon which it proceeds has been acutely 
criticised by l)r. Grueber in the Law Quarterly Review, ii. p. 33. 

3 Bainbridge r. Firmstone, 8 A. & E. 743. 

3 On the alleged exception to this rule, supported by the case of Lampleigh 
r. Braithwait, (161 6) llob. 105, the principle of which is adopted by the 
Indian Contract Act, § 25, see Sir W. Anson, Contract, ed. vi. p. 93, and the 
remarks of Bowen, L. J . in Stewart r. Casey, ’92, 1 Ch. 104. 

4 Vid. supra, p. 200. 
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its result ? An obligation has been created between the con- 
tracting parties, by which rights are conferred upon the one 
and duties are imposed upon the other, partly stipulated for 
in the agreement, but partly also implied by law, which, as 
Bentham observes, ‘has thus in every country supplied the 
shortsightedness of individuals, by doing for them what, they 
would have done for themselves, if their imagination had 
anticipated the course of nature V The nature of those 
rights and liabilities depends of course in each ease upon 
the special character of the contract. 

Contracts have been elassiiied upon many different principles. 
With reference, for instance, to — 

(1) The number of parties on either side, they are ‘joint* 
or ‘ several * ; 

(2) Both parties, or only one, being bound to a perform- 
ance, they are ‘unilateral ’ or ‘bilateral ’ (* synallagmatic * ’) ; 

(3) Special solemnities being or not being required for 
their formation, they are ‘ formal ’ or k formless ‘ ; 

(4) Their being entered into on their own account, or 
necessarily presupposing some other contract, they are ‘prin- 
cipal * or ‘ accessory ’ ; 

(j) Their olject being liberality or gain, they are ‘gra- 
tuitous ’ or ‘ onerous ’ ; 

( 6 ) Their being accompanied or not being accompanied 
by the delivery of an object, they are ‘real’ (•bailments 1 * 3 * *) 
or ‘ consensual ’ : 

(7) Their depending or not depending upon an uncertain 
event, they are f aleatory ’ or not ; 

(8) Their being conditional or unconditional. 

(9) They may also be classified with reference to the 
particular kind of benefit promised, e. g. exchange, rendering 
of services, &c. 


1 Works, iii. p. 190. Cf. Headley r. Macleane, 10 Pin^. 487. 

3 ‘ Ex uno latere constat contractus.* iJi^. xix. 1. 13. 29. 

3 Cf. infra, p. 260. Can there be a bailment without contract 7 See t’ e 

cases cited in Pollock and Wright, Possession, p. 41 n. 
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Most Codes go through the heads of contract seriatim , , 
without attempting to arrange them upon any principle. 
The order of the French code, for instance, is the following : 
marriage, sale, letting, partnership, loan for use, loan for 
consumption, deposit, wagering contracts, mandate, surety- 
ship, compromise, pledge, antichr&se, hypotheque 1 . This is 
hardly an advance upon the list of contracts incidentally 
given by Aristotle, viz. sale, loan of money, security, loan 
for use, deposit, letting for hire 2 . 

It is however not only possible, but instructive, to group 
the various contracts according to their natural affinities, 
which we shall now endeavour to do 3 . 

Contracts may be divided, in the first place, into those 
which are ‘ principal/ that is to say, which are entered into 
without an ulterior object, and those which are ‘accessory/ 
i. e. which are entered into only for the better carrying out 
of a principal contract. 

I. Principal contracts may be subdivided into five classes, 
according as their object is, i. alienation ; ii. permissive 
use ; iii. marriage ; iv. service ; v. negative service ; vi. 
aleatory gain. 

i. An alienatory contract may be a mere act of liberality 
on one side, or each party may intend by means of it to 
secure some advantage for himself. In the former case it is 
a contract to give ; in the latter, a contract to exchange. 

A contract to give is usually enforceable only in certain 
rigidly defined cases. Thus in England it must be entered 

1 Code Civil, arts. 1387-2203. 

* Eth. Nic. v. 2. 13. Other divisions will be found in Paley, Mor. Phil. i. 
p. 161 ; Hegel, Phil, des Kechts, p. 119 ; Trendelenburg, Naturrecht, Th. ii. 
§ 105 ; Jhering, Der Zweck im Recht, i. p. 32. 

3 The need of some reasonable grouping may be inferred from the fact that 
Mr. Story, jun., in his well-known work on Contracts, voL i. p. 75, divides 
them into 1. bailments, 2. sale and warranty, 3. guarantee, 4. between land- 
lord and tenant, 5. between master and servant. 
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into by deed, in France before a notary 1 * * ; in Roman law, 
though it. may be made by word of mouth, it must be regis- 
tered if dealing with a value exceeding five hundred solidi '*% 
In Roman law and the derived systems ungrateful conduct 
on the part of the beneficiary would be ground for a roseis- 
sion of the gift. Liberality is also often restrained by the 
claims of the family, or the creditors, of the giver. Thus, 
according to the French Code, the father of one child cannot 
give more than half of his fortune to a stranger and a 
‘voluntary* alienation is not allowed by the law of England 
to defeat the claims of creditors 4 . 

Gifts in contemplation of marriage, which is, in the lan- 
guage of English law, a ‘valuable’ consideration, are not 
considered to he mere liberalities. The rules therefore which 
regulate the presents made to the husband by means of the 
Roman * dos/ and the presents made to the w ile by means 
of an English jointure, or marriage settlement, are not those 
which would regulate merely ‘ voluntary ’ agreements. 

The earliest, form of Exchange*, or commutative alienation, 
is Rarter, in which one commodity is given for another. 
So the Greeks before Trov are represented as bartering brass, 
iron, hides, oxen, and slaves for \vine fi . The exchange of 
commodities for a price in money, which superseded this 
ruder form of dealing, ‘quia non semper nee facile concurrclmt, 
ut cum tu hahcrcs quod ego desidcrarom, invieem haberern 
quod tu accipere voiles Y i** ^alc. After a long controversy 
between opposing schools of* the Roman jurists, it. was finally 
settled that an agreement for barter, ‘ permutatio,* was a 
different contract from an agreement for sale, ‘ ernptio ven- 
ditio 7 .’ The latter is an agreement for the future transfer of 
the ownership of property, ‘ merx,’ in consideration of the 
payment, or an undertaking for the future payment, of a 

1 Code Civil, art. 93 1. 

3 Code Civil, art. 913. 

5 II. vii. 472. 


chat. xxi. 


Kx change. 

J tarter. 

Sale. 


7 Inst. iii. 23. 


a I rifit. ii. 7. 2 . 

* 13 Eliz. c. 5. 

6 Dig. xviii. 1.1. 
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price in money, ‘ pretium.’ When the price falls utterly 
short of the true value of the thing sold, the contract is, 
under some systems, rescissible on the ground of ‘laesio 
enormis 1 * * 

Special formalities have been imposed upon contracts for 
the sale of certain kinds of property, such as 1 res mancipi ’ 
by Roman law, and ‘ real property,’ and goods of the value of 
ten pounds and upwards by the law of England. The Anglo- 
Saxon law's directed every sale to be contracted before credible 
witnesses, and prohibited the sale of anything above the value 
of 20 (L except in market overt. Subject to the observance 
of such formalities, where required, the contract is complete 
when the price is agreed upon and the vendor is bound to 
place the property at the disposal of the vendee, who is then 
immediately bound to pay the price, unless the sale was 
on credit. The vendor is usually protected by being given 
a 4 lien * upon moveable property sold, i. e. a right to retain 
possession of it till the price is paid. The law of England 
gives this further protection, known as the right of k stoppage 
in transitu,’ to the unpaid vendor, that he is allowed while 
the goods are still in transit and not delivered to the vendee, 
on hearing of the insolvency of the latter, to reclaim them 
and determine the contract. 

There is much divergence of view between different sys- 
tems of law as to the extent to which a vendor impliedly 
warrants his title to the property sold or its quality. 

* The guarantee,’ says the French Code, 4 which the vendor 
owes to the vendee is twofold. It regards, in the first 
place, the peaceable possession of the thing sold, in the 
second place, the latent faults of the thing, or its red- 

1 This doctrine originated in 285 a. D., when a Rescript of Diocletian and 

Maximian ordered that a sale of land for less than half its value should be 
rescissible, unless the purchaser should elect to pay a fair price. Cod. iv. 44. 

3. For the application of the principle in modern codes, see Holzendorff, 
Rechtslexicon, ii. p. 623, and Pollock, Contract, Note L. 

* On the actual transfer of ownership, vid. supra, p. iSS. 
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hibitorv vices V This is in general correspondence with hiai*. xji. 

the rules of Roman law, according to which the vendor. 

though he did not undertake to make the purchaser owner of 

the property, did guarantee him against being evicted from 

it 1 2 , and also against all latent defects in the thing sold, 

on discovery of which the purchaser might proceed against 

him by the actions * rodhibitoria,’ or Sjuanti minoris.’ The 

law of England is more lenient to the vendor, its general 

principle being ‘caveat emptor.’ With reference to quality, 

the exceptions to this priniple are very few. A warranty 

of title was at one time held to be implied by a feoffment, 

and the use of the words ‘grant’ or ‘give’ in a convovaneo 

was treated as equivalent to a covenant for quiet enjoyment-. 

but this construction has been negatived by a modern Act of 

Parliament 3 . 

ii. Contracts for permissive use are: 1 . Loan for eon- For uni*. 
sumption, ‘mutuum’; 2 . Loan for use*, ‘ eommodatum ’ ; 

3 . Letting for hire, ‘locatio conducting 

I. A Loan for consumption takes place when money or things Mutuum, 
‘quae pondere, numero, mensurave constant,’ sometimes called 
‘res fungibiles 4 ,* are given to a man on the understanding that 
he shall on a future day return to the giver, not necessarily 
the things themselves, hut their equivalent, in kind. Since the 
object given becomes the properly of the borrower, the con- 
tract might, be regarded as one of alienation, it. is however 
practically one for use only, since either the identical object., 
or a similar object, has to be returned to the lender. The 
contract takes of course many forms. Thus money at. a 
banker's is a loan for consumption to the bunker, to be 
returned when, and as. it is called for by cheques. 'Hie loan is, 
as a rule, gratuitous, interest not being usually due upon it, 

1 Art. 1625. 2 I>ig. XXI. 2. 1. 

3 8 & 9 Viet. c. 106. a. 4. 

4 Supra, p. 92. The variouB theories as to the true meaning of these din* 

tinctions are exhaustively discu^ed in * Les choses fongibles et Jes chosen tie 
consommation,’ par E. Roguin, Lausanne, 1892. 
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in the absence of special agreement. The highest amount of 
interest which may be agreed upon has very generally been 
fixed by law; but the inefficacy of thus attempting to protect 
borrowers against extortion was conclusively established by 
Bontham, and the English usury laws were repealed by a 
Statute of the present reign \ 

The sole duty of the borrower, in the absence of any liability 
for interest, is to return objects of the same quantity and 
quality as those which he has received, and no excuse will 
avail him for the non-performance of this duly. 

2 . In a Loan for use, which is essentially gratuitous, the 
duty of the borrower is to return the identical thing lent, and 
to use it in the meantime in accordance with the terms of the 
contract. lie is not generally responsible for ordinary wear 
and tear, nor for loss by theft, but, since the contract is 
wholly for his benefit, be will be generally expected to bestow 
great care upon the thing. 

3 . Letting differs from Loan for use in being for the 
advantage of both parties, since the hirer pays a rent, 
‘merces,’ to the latter 1 2 . A hirer therefore is not hound, 
m the absence of express stipulation, to exercise the same 
care as is expected from a borrower. 

A lease of lands is usually accompanied by greater for- 
malities than a letting of moveables. If for more than three 
years, it must, according to English law, be by deed. Dif- 
ferent views are taken of the right of the hirer to sub-let ; 
of the effect of the accidental destruction during the term of 
the thing let ; of the extent to which the lessor guarantees 
that the thing shall prove suitable for the purpose for which 


1 17 & iS Viet. c. 90. 

3 Under ‘ locatio conductio * Roman law included not only the hiring of the 
use of a thing, ‘ rei,’ but the hiring of services, ‘ operarum ’ (which we shall 
treat separately \ and agreement for the doing of a given piece of work, 
* o^ris.’ With reference to this last-mentioned application of the contract, 
the usual terminology is inverted. The person for whom the work is to be 
done is the ‘ locator,’ the person who undertakes to do it is the ‘ conductor.’ 
Cf. Code Civil, art. 1708. 
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it is hired ; of the respective rights of landlord and tenant CHAP. XII. 
in the case of improvements effected by the latter, especially 
as to those additions to a building* which English law calls 
‘ fixtures,’ and with regard to 4 emblements/ or crops annually 
produced by the labour of the cultivator (‘ lructus indust riales/ 
as opposed to ‘fractals naturalcs ’), which may be growing on 
the land at the expiration of the tenancy. 

iii. Engagements to marry, 4 sponsalia V are easily distin- To marry 
guishable from marriage itself. Just as an agreement for 
sale gives rise only to personal claims, while an actual 
conveyance creates new real rights, so an engagement, is a 
contract 4 per verba do future),’ creating a right 4 in personam ' 
to its fulfilment at the appointed time, while marriage is 
entered into * per verba de praesenti/ and creates a 4 status/ 

The former is a true obligatory contract such as those which 
we are now* considering. Tin? latter is a contract only in 
that wide sense of the term in which it may be applied to 
any agreement affecting the legal right. s of the parties, but. 
leaving no outstanding claims between them l . 

This theory, developed by the canonists from the doctrines r..-tr.»i,1.al 
of Roman law, has at length superseded the theory of the 
Teutonic races which attached more importance to the 
betrothal than to the subsequent wedding. Betrothal, 

‘ Verlobung,’ seems to have lx*en a sale of the woman by her 
guardian for a 4 pretium puellae/ 4 Mundsehatz/ or 4 Witthum/ 

This came to l>e represented by a handsel, and was not paid 
over till the wedding, 4 Training/ actually took place. In 
later times the betrothal was the woman's own act, and the 
handsel was payable to herself '. 

The distinction between 4 sponsalia * and 4 matrimonium * 

tinc* and 

1 ‘ Sponsalia sunt mentio et repromissio nuptiarum futurarum.’ Dig. xxiii. 
r. r. 

2 Supra, pp. 1 88, 215. The canonists distinguish ‘ sponsalia de futuro ’ 

(betrothal) from ‘ upongalia de praesenti ’ marriage). 

9 See Baring-Gould, Germany, Present and Paat, p. 98, citing Friedberg, 

Verlobung und Trauung, 1876. 
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has been to some extent obscured by another which divides 
actual marriages into * clandestine * and 4 regular.’ A clan- 
destine marriage is one which rests merely on the agreement 
of the parties. The Christian Church, adopting from Roman 
law the maxim that ‘consensus facit matrimonium,’ though it 
stigmatised such marriages as irregular, because not made 4 in 
facie ecclosiae/ nevertheless upheld them as valid, till the 
Council of Trent declared all marriages to be void unless 
made in the presence of a priest and witnesses. Before the 
time of the Council, and after it in countries such as France 
and England where the decree in question was not received, 
either of the parties to a clandestine marriage ‘ per verba de 
praesenti ’ could compel the other, by a suit in the ecclesias- 
tical court, l.o solemnise it, in due form. It. has been judicially 
stated that the English common law never recognised a con- 
tract 4 per verba de praesenti ’ as a valid marriage till it had 
been duly solemnised although it recognised it, under the 
name of a 4 pre-contract of marriage,’ a term which covered 
also promises 4 per verba de futuro/ down to the middle of the 
last, century, as giving either of the parties a right to sue for 
celebrat ion, and as impeding his or her marriage with a stranger 
to the contract 

It has been much discussed whether an engagement to 
, marry 4 per verba de future,' as dist inguished from an actual 
marriage, whether ‘ clandestine 5 or ‘ regular,’ ought to be 
enforced by law. It, seems to have been the old practice in 
Latium, and probably also at Home, for the father of a girl to 
enter into a stipulation with her lover on which he could 
bring an action \ According to later Roman law 4 sponsalia ’ 
were entered into without, any formalities, and could be repu- 
diated at will by either party, though if ‘ arrhae ’ had been 
given, the party which broke off the match would lose twice 

1 R. r. Millis, io Cl. & Fin., 655. 

s These consequences were removed by 26 Geo. II. c. 33. 

* Gell. iv. 4 ; Dig. xxiii. 1. 2. 
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the amount. 1 . It must however be remembered that marriage ciur. w 
itself could be dissolved with equal ease. Actions for breach 
of promise of marriage seem to have first, gained a footing* 
in England in the reign of Charles I, when it was held that 
the promise is a ‘ good ’ and not merely a ‘spiritual* con- 
sideration, and that whether it be made to a man or to a 
woman 2 * . Modern continental law admits very sparingly of 
such an action. It is recognised by the Prussian Imndrceht. 
but. expressly denied by the code of Italy 4 * 6 * 8 . In the silence of 
the French code, the courts have expressed contradictory views 
upon the subject, but, accenting to the better opinion, inter- 
ference with the freedom of matrimonial choice being contrary 
to public policy, no action will lie unless the plaintiff lias 
sustained a ‘ prejudice reel Y and the Austrian eodc contains 
an express provision to this effect”. 

iv. The more important contracts for services are: i. for Fur 
care-faking ; 1 . for doing work on materials; 3. for carriage*; B<nu 
4. for professional or domestic services; 3. for agency ; fi. for 
partnership. Service of any kind may be to be rendered 
either gratuitously or for reward, the responsibility of under- 
taking to render it. being considerably greater in the latter 
case than in the former. Thus the gratuitous contractor is, 
in English law, not liable for an omission to perform, and 
liable only for gross negligence in performing. 

1. (iratuitous care-taking of an object., commonly called 
‘deposit,’ is well defined ‘a naked bailment of goods to 

1 * Alii derponraktr* ren 'inti arc condition! «t mibere alii non pr>>hihentur.' 

C’od. v. 1. 1. ('f. Fr:»jr. Vat. 2 f >2 ; Foil. Th*:od. iii. 5; I >ig. xxiii. 1, xxiv. 

2. 2. 2. According t.* Paul us, 4 tuuj vi-urn est vinculo pa<*nac matri- 

mot.i.i obstringi, wive ftitura, sivc iam contracta.’ I)i^. xlv. i. 134 pr. 

* Ri.lle A hr. 22 ; 2 Puistr. 4*. 

1 Th. ii. tit. 1. s.-. 75, Ha. 4 Art. 53. 

6 i. «. it in held that the remedy, if any, i* under art. 13S2 of the Godc, and 
not under art. 1142. 

# Art. 45, 46. Cf. the dra f t C ivil Code for Germany, § 1228, which goes on 
to provide that one betrotl ed party whose misconduct obliges tlie other to 
rescind the contract is liable to compensate the latter for expenses incurred. 

8 
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chap. xti. be kept by the bailee without reward. 1 Of this contract, 
1 sequcst ratio ’ and the 4 depositum miserabile,’ or ‘necessarium, , 
are recognised as species by the civilians 3 . The former occurs 
when an object, the right to which is disputed, is placed in 
the custody of a third party, pending the decision of the dis- 
pute ; the latter, when the deposit is made under circum- 
stances, such as fire or shipwreck, which leave the depositor 
no choice. Care-taking for reward is exercised, for instance, 
by warehousemen, wharfingers, the ‘cloak rooms’ of milway 
companies, livery-stable keepers, and inn-keepers. The very 
extensive liabilities attaching to the last-mentioned class of 
depositaries by the English common law have recently been 
much reduced by Act, of Parliament 2 . 

Work on 2. A gratuitous contractor to do work upon materials 
"jaurus. | 0 f] lc ot lior contractor is usually liable only for 

gross negligence in the doing of it. If the contract be for 
reward, each of the parties is responsible to the other for the 
exorcise of a high degree of care :> '. English law gives to the 
person who does the work a ‘lien’ upon the article upon 
which he has done it, till he has been paid for his trouble 4 . 
A gratuitous agreement to do work upon materials belonging 
to the contractor, for the benefit of another, would amount to 
a promise to give an article as yet unfinished. If the work is 
to be done for reward, as when a builder undertakes to con- 
struct a house or a tailor to make a coat, it may be questioned 
whether the contract is one of sale, or for the performance of 
services \ 

('arrive. 3. A contract of carriage may relate to conveyance by land 
or by sen, and to goods or to passengers. Carriers of goods, 
besides their duty to carry, share many of the responsibilities 

1 Dig. xvi. 3. 1 ; xxiv. 3. 22; Code Civil, arts. 1947-1963. 

3 26 & 2 7 Viet. c. 4 1. 

* This contract is narrower than ‘ locatio conductio opens,’ which covers 
not only agreements for working upon materials, but also for doing any 
definite piece of work, such as navigating a ship from one port to another. 

4 Supra, p. 202. 

9 Inst. iii. 24. 4 ; Dig. xix. 2. 2:. 2. Of. Lee r. Griffin, 1 B. &. S. 272. 
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of depositaries, and especially of inn-keepers, in respect of the chat*. xh. 
property confided to them. According to English law, a 
‘common carrier* is hound to take all goods of the kind 
which he usually carries, unless his conveyance is full, or the 
goods he specially dangerous ; hut may charge different, rates 
to different customers, lie is supposed to warrant ‘ safely 
and securely to carry,’ and so is said to he ‘an insurer 
against all loss not immediately caused by ‘‘ the act of (Sod 1 * 3 ” or 
t he kind's enemies.’ lie is thus responsible, even though he 
is rohhed. or the goods an* accidentally burnt. Hy recent, 
legislation his light of limiting his liability hy public notice 
has been much curtailed, while, on the other hand, he is no 
longer to he liable for the loss of very valuable articles, 
unless the sender has deelared their value and paid a higher 
rate for their carriage neeordingly An ordinary common 
carrier may still limit his liability by a special contract, hut. 
such a contract, if made by a railway or canal company, 
must not only he signed hy the sender, hut. must also he such 
as the. Courts will hold to lx* just and reasonable. And a 
railway is not allowed to charge different, rates to different 
customers h 

The carriage* of goods by sea is usually regulated hy a 
special contract between the ship-owner and the freighter 
called a ‘charter party,* by which the owner is generally 
relieved from liability for the act of (lod and the king’s 
enemies. 1 1 is liability lias a bo boon limited by a recent 
English statute to the value of IK per ton 4 , nor is lie respon- 
sible for loss by fire, nor for very valuable articles unless 

1 See the remark o of Sir F. Pollock, Pont met, ed. v., p. 3^4, on ‘ Act of find,* 
which he i* unalle to define more precisely than jik ‘an event which, hh 
bet tree u the parti* and for the pur pom of the matter in hand , cannot In; 
definitely foreseen or controlled.’ Pf. Hailey r. I»e PrcHpi^ny, L. It. 4 Q. I». 

1S5. ‘ Vis maior,’ m&vh Gains, ‘ quarn Graeci 0fov filav appellant, non delict 

conductor! damiuma ease, si plun quam tolerahile eat laesi fuerint fructua.* 
l>ig. xix. 2. 25. 6. 

* 11 Geo. IV. & 1 Will. IV. c. 63 . 

3 See 17 k iS Viet. c. 31, and later Acta. 

* 25 & 26 Viet. c. 63. 


6 2 
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declared and paid for specially l * * . The payment to be made 
by the sender of the goods to the owner of the ship is 
called ‘ freight.’ 

Carriers of passengers do not insure their safety, but are 
usually liable for injuries caused to them by neglect or 
unskilfulness. The liability of a gratuitous carrier would 
be similar to that of a gratuitous depositary. 

4. Each of the heads of service hitherto considered implies 
a ‘bailment,’ or handing over of an object with reference to 
which some work is to be done. In professional and domestic 
services no bailment is presupposed, the undertaking being 
merely for the performance by one party of certain acts for 
the hem fit of the other. Such an undertaking for reward is 
described in the language of Roman law as 1 locatio conductio 
operarum.’ The exercise of certain professions was thought 
by the Romans to be of too liberal a nature to be capable of 
leading to a compensation in money recoverable by judicial 
process. Advocates, teachers of law or grammar, philosophers, 
surveyors, and others were accordingly incapable of suing for 
their fees \ A similar disability attaches to barristers under 
English law to this day, and attached till a few years since 
also to physicians. Those who thus give their aid gratuit- 
ously arc, as a rule, free from liability for the negligent 
performance of their self-imposed task ; but a professional 
person, employed for reward, is held to guarantee that he is 
reasonably skilful and competent, and can recover nothing for 
unskilful work 

The position of a domestic servant still exhibits traces of 
the status of slavery out of which it undoubtedly has every- 
where been developed 4 . A servant is usually entitled to his 

1 17 A iS Viet. c. 104. 

1 4 Non creiluUrunt vetcres inter talem personam locationem et conduc- 
tionetn esse, sed magis operam beneficii loco pravberi : et id quod datur ei ad 
remunerandum dari, et inde honorarium appellari.’ Dig. xi. 6. 1 pr. 

# Cf. Grill r. Geul. Iron J^crew Colliery Co., L. R. I C. P. 612. 

* A contract to serve during or.e’s whole life a particular master is allowed 
by English law. Wallis r. Day, 2 M . & W. 273, i Sm. L. C. 361. 
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wages although prevented by sickness from doing his work. chai\ xu. 
The rule of English law that a master is not in general liable 
for injuries which his servant may sustain in the course of his 
employment or which arise from the negligence of a lellovv- 
servant has led, especially when applied to the working of 
large undertakings, such as railways, to a good deal of hard- 
ship, and has recently been modified b 

/*>. AYe have already had occasion to consider how far the A^nry. 
rights and liabilities of contracting parties may be a Heeled by 
their contract being made through the intervention of an 
agent. 2 * . The rights and liabilities in question were those of 
the principal contractors, as against one another, or of the 
agent in those exceptional cases in which, by the force of 
circumstances, he himself acquires the rights or incurs tin 1 
liabilities of a principal. The questions which thus arise out 
of contracting by agency arc 1 of a wholly different character 
from those which arise' out of ‘the contract, of agency which 
is the topic now to he discussed. 

There is a species of contract for services, entered into, not 
between two principals, but between a principal and his agent. 

The undertaking of the agent., ‘ mandat arius,’ is to represent 
his principal, 4 mandans,’ in dealings with third parties ■*. 

The possibility of such a representation seems to he ad- Growth *.f 
milted onlv in developed systems of law. In tin* older Roman ak ' n< ^ 
law a man could be represented in dealings with others only 
bv persons * in his power,’ such as a slave or uncmaneipated 
son, and onlv by such of their aeN as were for his advantage. 

The contractual agency of a stranger was only gradually 
introduced, and was long recognised only as a gratuitous act 
of friendship. 4 Origincm ex ofiicio atque arniciiia trahit : 
contrarium ergo ost officio merces,* says Pa ulus 4 . The 

1 Supra, p. 138. a Supra, p. 238. 

3 Agency, if undertaken for the benefit of the principal, ig, in the language 
of the civilians, ‘ mandatum simplex if for the benefit of a third party, 

* mandatum qualifioatum. 1 It is th-:n a species of 1 intercehsio.* Cf. Gluck, 

Fand. xv. p. 290. 4 Dig. xvii. 1. 1. 4. 
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‘ mandatarius/ though thus gratuitous, was obliged to exhibit 
in the execution of his voluntary promise the highest degree of 
care, and in default was not only liable for damages, but was 
also punished with infamy. His principal, on the other hand, 
was bound only to indemnify him for any liability incurred in, 
or expenses incident lo, the execution of the contract. A 
payment might indeed he specially promised to the mandatary 
for his service, but was disguised under the name of a 
‘ honorarium/ and could be recovered only under an excep- 
tional procedure. 

The importance of agency, defined by the French Code 
as ‘an act by which one person gives to another the power to 
do something for the principal and in his name Y has greatly 
increased with the development of business transactions. The 
presumption, according to the Code, is in favour of its being 
gratuitous, but English law, in the absence of evidence of 
a contrary intention, would imply a promise of reasonable 
remuneration. Under any system the principal will doubtless 
be held to guarantee the agent, against expenses and personal 
liability, and the agent will be obliged to conduct the business 
of his principal with care, and, as a rule, not to delegate its 
management to another. The contract must for some pur- 
poses be entered into in a special form, as by a 1 power of 
attorney/ or before a notary. The rights and liabilities which 
result from it are terminated, subject to certain qualifications, 
by the deat h or bankruptcy of either principal or agent ; bv 
elllux of time, when a period is fixed for the performance of 
the act. to be done by the agent ; by performance of the act ; 
by revocation of authority on the part of the principal ; by 
renunciation of the commission on the part of the agent-. 

Agents are of various classes. Among the more important 
classes recognised by English law are ‘ factors/ who are 
employed to sell goods for their principal. They have actual 
possession of the goods, and usually sell them in their own 


Art. 1984; cf. Code de Commerce, art. 91. 
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name 1 * * * 5 . * Brokers* are mere mediums of communication cn.vr.xn. 
between buyer and seller. ‘ Del credere * agents for the sale 
of goods, in consideration of a higher payment than usual, 
become responsible for the solvency of the person to whom 
they sell them. Auctioneers, although before the goods are 
knocked down they are agents only for the seller, become 
afterwards agents for the buyer also. 

6. When several persons unite for the purpose of carrying Partm r 
on business in common, which is usually done upon the 
terms that each of them shall be an agent for all the rest, 
the contract is culled partnership, ‘soeielas,’ and takes various 
shapes, according to the business contemplated. It is deli nod 
in the French Code as ‘a contract, by which two or more 
persons agree to place something in common, with a view of 
sharing the profit which may result In the widest sense 
of the term, a partnership may be ‘ universorum bonorum,’ 
relating to all the property of the partners, howsoever acquired ; 
or ‘universorum quae ex quaest.u veniunt,’ relating oidy to 
profits made in business dealings generally ; or ‘ negotiations 
alieuius,’ relating only to the profits of a particular under- 
taking :t . 

The contract must he in writing, according to French law 
if relating to a value greater than i^o fr., according to 
the Knglish law as to contracts generally, if it is not to he 
performed within the year. Ari agreement that one partner 
is to have all the profits, called in Roman law ‘ leonina 
socictas,’ is void. A partnership may of course lx* for life or 
for a definite time. 

It is terminated l>v mutual consent, or, if formed for no 
definite period, by the retirement of one partner eve n against 
the wish of the others, by efflux of the time for which it was 

1 A factor could riot pledge the goods entrusted to him, till he was 

empowered to do bo by the 1 Factors Acts,’ consolidated in 1 88 (j. 

9 Ajt. i S 32. By ‘the Partnership Act, 1890/ $ 1, the contract in defined 
M ‘the relation which subsists between persona carrying on business in com- 

mon with a view to profit/ < ornpanien are afterwards excepted. 

5 Dig. xvii. 2. 5 ; cf. Code ('nil, arts. 18^5-42. 
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formed, by the death or bankruptcy of any of the partners, 
and by some other causes 1 . In derogation of the ordinary 
rules as to survivorship in joint tenancy, English law recog- 
nises that in partnership matters 4 ius accrescendi inter merca- 
tores locum non habet.’ Each partner is liable to account to 
the others and is responsible for careful management. On 
the other hand, he has a right of 4 contribution,’ 4 regress/ 
against the other partners, to bo indemnified for liabilities 
incurred for their common advantage. 

A cl a ssi heat ion of trading partnerships which is due to the 
French Code of Commerce divides them into ‘ soeietes en nom 
collcct-if/ i.e. carrying on business under the name of a firm 
with unlimited liability ; ‘soeietes en commandite ’ in which, 
besides the ostensible and fully responsible partners, there 
are others whose liability is limited to the money which they 
have placed in the concern ; and ‘ soeietes anonymes,’ which 
bear a name indicating merely the nature of the undertaking, 
can be formed only with the sanct ion of the Government, and 
are wholly carried on by means of a capital divided into 
equal shares, ‘actions,’ beyond the amount of which the 
shareholders incur no risk. They are in effect, companies 
with limited liability-. Different views are taken of the 
question whether an executory contract of partnership should 
be enforced by law; whether, that is to say, any one should 
he obliged to become a partner against his will, or mulcted 
in damages for refusing to lecome one. 

v. Contracts for negative services, in which one party 

1 l>ig. xvii. 2. 63. 

J Code de Commerce, art. 19; of. Handelsgesetzbuch, arts. 15, &c. The 
German law of 1S92 j>ermits the establishment of partnerships in which the 
liability of all the partneis is limited, and the partners lia\t* the novel power 
of calliii*; up additional contributions, not for the satisfaction of creditors, but 
to increase working capital. See 9 Law Quarterly Keview, p. 62. A9 to 
Companies, v. infra, Chapter xiv. The provisions of 28 & 29 Viet. c. 86 
(see now 53 ^ 54 ^ i^t. c. 39', intended to introduce into England something 
like a partnership tu commandite, seem to have remained a dead letter. See 
Pollock's Essays in Jurisprudence and Ethics, p. loo. 
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promises to abstain from certain nets, nro somewhat prudj*- chat, xn 
in«>*ly recognised by law, as interfering with freedom. So, 
although English law will recognise as valid an agreement 
not to marry a specified person, it, will refuse to enforce a 
general covenant not to marry, as beimj against public policy. 

A promise whereby a man is restrained altogether, or within 
very wide limits, from carrying on his profession or trade is 
similarly void ; but if the restriction is reasonably limited 
with regard to space, it will generally be upheld 

vi. An aleatory, or waiferin^*, contract is defined in the Aleatory. 
French Code as ‘ one of the (‘Meets of which, as to both profit, 
and loss, whether for all the parties, or for one or several of 
them, depend on an uncertain event V This description 
includes agreements of yen different Kinds. 

]. Hi ts and stakes an*, as a rule*, not enforced under modern 
systems of law K Not Ion”* since an action could have been 
maintained in England upon a wilder, not contrary to public 
policy, or immoral, or offensive to the feelings or character 
of third parties; but it lias been provided bv a statute of 
tlu* present- rei”*n that- ‘all contracts or agreements whether 
by jiarol or in writing, by way of gamin'* or wa^erino*. 
shall be null and void 1 2 * 4 / This enactment is however 
expressly declared not to apply to any subscription or eon- 

1 See IlavipH r. J)a\ies, 7/1 Ch. I>. 339, are! a full diHCUHrti-.fi of the rule and 
ila t.\e* plioim iu i’oli-M-k, Contract, ed. v. |>. 337. Ah to spii'o limits, Met: now 
Ikt.li^ he Anilin u. Soda Kalrik v. sehottA Co., *92, 3 Ch. ((’.A.) 447. 

a Art. 1964. This definition iH crith in- d hy Sir \V. ArtHon a-. being wide 
enough to include e. g. a guarantee. He obnerven that, to consULulc a wager, 

1 the transaction between the partieH must wholly depend on the risk in con- 
templation, and neither must look to anything but the payment of money 
on the determination of the uncertainty.’ Contract, ed. vi. p. 1S4. 

2 1 >ets on gaineH were generally foi bidden by Homan law, subject to certain 

exceptions (‘ pra» terquam si quis cero-t, hu»ta, vel j.ilo iaciendo, vel currendo, 
saliendo, luctando, pugnando, <juod virtutis causa fiat.’ I>ig. xi. 5. 2 reduced 
by Justinian to five in number. Money paid by the lower could l>e recovered 
by him, or should he decline to sue for it, by the public authoritieH of the dis- 
trict. Cod. iii. 43. 

4 8 A, 9 Viet. c. 109. a. iS. Hy *5 Viet. c. 9, payment* made by an agent 
in pursuance of t»uch contr .eta cannot be recovered from his principal. 
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tribution for any plates, prizes, or sum of money to be 
awarded to the winner of any lawful game, sport, pastime, 
or exercise. The French Code, in refusing any action for 
a gaming debt or the payment of a bet, makes a similar 
exception in favour of ‘ les jeux propres a cxereer au fait des 
armes, les courses k pied ou a cheval, les courses de chariot, 
le jeu de paume, et autres jeux de meme nature qui tiennent 
ii l’adresse et a l’exercice du corps V Some gaming contracts 
have been declared not only void but also illegal 1 2 , and the 
difference in the character of the contract leads to different, 
rules as to the recovery of money lent to enable it to be 
made, or paid mistakenly in pursuance of it. 

2. Lotteries are illegal in England 3 . 

3. Wagering contracts on the price of stock were made 
void and penal by an Act, passed 'to prevent the infamous 
practice of stock -jobbing/ which lias recently been repealed 4 . 

4. An agreement to pay an annuity so long as a given 
individual shall live, ‘rente viagere,’ whether the individual 
in question is a party to the contract or not, will generally 
be supported. It will be void, under the French Code, if the 
person on whose life it depends is ill at the time when it is 
made and dies of the same illness within twenty days 5 . 

5* Loans to a shipowner, to be repaid only in ease of the 
successful termination of a voyage. Of such a nature are 
the contracts known as ‘ traieetiiia,’ or ‘ nautiea pecunia,* 
4 pret it la grosse,’ ‘bottomry,’ and ‘respondentia.* They have 
always been allowed to be effected, by way of compensation 
for the risk run by the lender, at an extraordinary rate of 
interest-, ‘nautieuin foenus.’ 

6. Insurance is a contract by which one party, in considera- 
tion of a premium, engages to indemnify another against a 


1 Code Civil, art. 1965-7. 

3 E.g. by 5 k 6 W. IV. c. 41. 

3 By 10 & 11 W. III. and later Acts. 

* 7 Geo. II. c. 8, repealed by 23 Viet. c. 28. 

3 Code Civil, art. 1968. 
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contingent loss, by making him a payment in compensation chai*. \m 
if, or when, the event shall happen by which the loss is to 
accrue. 

‘Marine insurance,’ according to an English statute, is of Maiim. 
immemorial usage, ‘by means whereof it comet h to pass, uj>on 
the loss or perishing of any shi]>, there followcth not the 
undoing 1 of any man, but the loss lighteth rather easily upon 
many than heavily upon lew V The insurers are known as 
‘underwriters , 11 because each of them signs the contract, or 
‘ policy/ engaging to bear a certain proportion ol the whole 
indemnity, which may apply to the ship, to the freight, which 
it is to earn, or to anything on board. They are usually 
liable in ease of the loss, either total or partial, ol the ship or 
cargo, by any peril of the sea during a given vo\ age, to the 
extent of the owner’s loss, and also for any payments lit* may 
have been compelled to make on account of ' salvage, or by 
way of ‘general average,’ ‘avaries grosses. 

Loss occasioned bv lire on land is indemnified against by Fin ami 
‘lire insurance ’ ; and damage of other kinds, e. g. to crops hy 
had weather or to glass hy hailstones, hy analogous con- 
tracts. ‘ Life insurance’ has similarly been imitated of late 
years hy contracts for compensation in ease of illness or acci- 
dent. It has been thought proper to restrict by legislation 
the right of insuring without any interest in the risk insured 
against. 2 , hut a lif(‘ insurance dilleis from insurances ol other 
kinds in the amount which can In* recovered under it. 

Policies of insurance again.**! fire or marine risk are contracts 
to recoup the loss which parties may sustain from particular 
causes. \\ hen such a loss is made good aliiuuU \ the com- 
panies are not liable for a loss which has not occurred ; hut 
in a life policy there is no such provision :i . 

II. Many contracts are entered into for the purj>ose of Acc^orv 
' . , contract, n. 

creating a right which is to l>e merely ancillary to another 

1 43 Eliz. c. 12. a E. g. 19 Geo. II. c. 37 ; 14 Geo. III. c. 48. 

3 Darrell r. Tibbitt*, 5 Q. R. L>. 5^0. 
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chap. xii. right. Of such contracts, which may properly be described 
as ‘accessory/ the more important species are — i. Surety- 
ship; 2 . Indemnity; 3. Pledge; 4. Warranty; 5. Ratification ; 
6. Account stated ; 7. For further assurance. 

Swrotv- 1 • Suretyship, or guarantee, ‘ intcrcessio/ in French ‘ caution/ 
is a collateral engagement to answer for the debt, default, or 
miscarriage of another. Although thus entirely subsidiary 
in its nature, it is sometimes legally binding when the 
obligation to which it is subsidiary is merely ‘ natural/ in 
other words is incapable of being judicially enforced b A 
promise made by a slave to his master, though it. gave rise 
only to a natural obligation, would nevertheless, in ltoman 
law, support a ‘ fideiussio ’ ; and in French, if not in English 
law, a guarantee of a promise made by a minor, and therefore 
of no etlect, may be enforced by action \ The contract is 
under some systems a formal one. In Homan law it was 
made by stipulation, and in England, by the Statute of Frauds, 
must be in writing. It is a maxim that the liability of the 
surety may be less than, but cannot exceed, that ot the prin- 
cipal debtor. Under some systems it. passes, under others it 
does not pass to his heirs. A contract of suretyship raises 
three classes of questions. As between the surety and the 
creditor, it may be asked, what acts on the part of the 
creditor, e. g. giving time to the debtor, will discharge the 
surety from his liability ; whether the surety may insist on 
the creditor bringing his action in the first instance against 
the principal debtor, * benefieium ordinis ’ ; whether each of 
several sureties is liable for the whole debt, ‘ in solidum/ 
or only for a proportionate share of it, * benefieium divisionis/ 
As between a surety and the defaulting debtor, it may be 
questioned how far the former is entitled to the remedies of 
the creditor against the latter, 1 beneticium cedcnduruni ac- 
tionum/ or to ‘regress’ against him on an implied contract 
of indemnity. As between several sureties, it is necessary to 

1 Supra, p. 213. 

3 Code Civil, art. 2012. 
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determine how far any one of them who discharges the debt cha»\ xu, 
for which all are jointly liable is entitled to 4 contribution * 
from the others 1 * 3 . The liability of a surety to the creditor 
terminates by a discharge either of the principal obligation 
by the debtor, or of the guarantee by one of his co-suret ies. 

2. A promise to indemnify, or save harmless, may be Indemnity 
express or implied. It is implied not only between principal 
and surety, and, in some systems, between one surety and 
his co-sureties, but also in the contraet of agency. The 
principal promises by implication to indemnify his agent, 
except in the performanee of illegal nets, as to which it is a 
maxim that ‘ there is no contribution between wrong-doers.’ 

]. The contract of Pledge*, besides giving rise*, as we have 
seen, to a peculiar species of right ‘in rein-,’ gives rise also to 
rights * in personam.’ The debtor is entitled not only to have 
the thing pledged re»-de*live*ml to him, on t lie* due payment of 
his debt, but also to have it preserved with reasonable care in 
the mean time*. \Yhethe*r it may be used by the creditor will 
depend on the terms of tin* contract-. The creditor, on the 
other hand, can claim to be indemnified against any expense 
to which lu* may be put in taking (rare of the pledge. 

4. A Warranty lias been defined as ‘an express or implied Wun-.mi.y. 
statement of something which the party undertakes shall be 
part of the contract ; and. though part of t lie contract, collateral 
to the express object of it Y On the one hand, it is a term 
added to a eontraet,and miM therefore lx* distinguished from 
mere representations made with reference to the matter of the 
contract, but forming no part of the agreement of the parties. 

On the other hand, it is not so intimately connected with 
the contract to he a 'condition precedent* to the contract 
coming into operation. It may be broken and give rise to 

1 The English doctrine of con .ribu lion between eo-KtireticH wan unknown in 
Roman Law. 

* Suj ra, p. 2 00. 

3 Lord Abin^er, C. I*., in Chanter v. Hopkins, 4 M. & W. 404. Sir W. 

Anson, Law of Contract, ed. vL p. 303 n, ban distinguished no lens than six 
(tenses in which this term is employed by English lawyers. 
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a right of action for damages, without producing any effect 
upon the contract to which it is annexed. 

A warranty refers most usually to title or to quality, and 
though most frequently accessory to a contract of sale, is also 
added to other contracts, for instance to a letting for hire 1 . 

5. Ratification is the adoption by a person as binding upon 
himself of an act previously done by him but not so as to be 
productive of a subsisting legal obligation, or done by a 
stranger having at the time no authority to act as his agent. 

The ratification of a contract barred by the statutes of 
limitation must in England be in writing, signed by the 
original contractor, or his agent duly authorised 2 . A recent 
Act of* Parliament has made of no effect any promise made 
by a person of full age to pay any debt contracted by him 
during infancy, or any ratification made after full age of any 
promise or contract, made during infancy 3 . 

The contract of a stranger can be adopted by a course of 
action, as well as by words or writing, but can be adopted 
only by one on whose behalf it was made. The agent must 
have intended to act for the person who by subsequent ratifi- 
cation becomes bis principal. 4 jlatihabitio,’ says Julian, 
‘constituei tuimi negotium quod ab initio tuurn non oral, sed 
tua contemplatione gestimi V 

6. Ahin to ratification are the ‘ constitution * of Poman 
law, and the promise of repayment which English law implies 
on an 4 account stated ' ; as are also 1. O. E.’s and promissory 
notes. The contract in all these cases is superadded to a 
preexisting contract by way of strengthening it.; so that the 
creditor may rely either upon his original claim, or upon the 
new claim thus created, but can in no way receive more than 
the sum originally due. There are cases in w hich the creditor 
can recover upon the new contract, although the old one was 
not. legally enforceable 5 . 

1 Cf. supra, p. 209 as to an implied warranty of authority as an agent. 

* 9 Geo. IV. c. 1 4. s. 1 ; 19 & 20 Viet. c. 97.8. 13. 3 37 & 38 Viet. c. 62. 

* Dig. iii. 5. 6. 9. 5 See Chitty, Contracts, p. 589. 
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7. Conveyances of land, and other instruments, frequently cum*. xu. 
contain covenants f for further assurance,’ and the like, which furthi 

»Hsur:»n<-<\ 

are strictly accessory to the principal contract in which they 
are inserted. 

We have seen that a number of rights ‘ in rem ’ arc untrans- Tnu^frr 
ferable. and this is still more usually the ease with rights ‘in 
personam/ The transfer of these, when it takes place at all, 
takes place either ‘by act of law ' or k by act of party V 

i. Certain sots of circumstances are invested by law with l v art of 
the attribute of effecting a transfer of rights ‘in personam,' and 1,u '’ 
-ometimes also of the corresponding liabilities, to m*w persons 

<>f inherence* and of incidence respectively. So in Knglish 
law, most of the rights and liahilit ies of a woman passed on 
marriage till lately to her husband ; tho^eof a deceased person 
pass t<> lii< heir, executor, or administ rat or, or to a judicial 
funet ionary 1 2 ; those of a bankrupt to bis trustee in bank- 
ruptcy. O11 the death of one of several joint contractors his 
rights and liahilit ies pass, not to bis personal representative, 
but to the surviving contractors. It. must however be re- 
marked that rights and liabilities arising from family rela- 
tions, or which are closely connected with the personal 
•baracteri-ties of cither party, such as those arising out of 
a promise to marry, or to use surgical skill, or to paint a 
piclure. are not tlm< transferred ‘by act of law :t . 

ii. r l he transfer of a right ‘ in personam ’ k by act. of party ’ \ ty art ■ >< 
is of still more restricted application. Its possibility is indeed ,,arfv 
Jlatlv denied bv the older theories of law. ‘Obligations/ ways 
Cains. ‘ however contracted, admit of nothing of the sort. 4 ;’ 

and it wa- an axiom of the Knglhh eornrnon law that ‘ clioses 
in action are not assignable/ The practical inconveniences 
resulting- from this rule led to its gradual relaxation. It is 


1 Supra, p. 141. 

! Wills r. Murray, 4 Ex. 866. 


2 21 k 22 Viet. c. 95. p. 19. 
4 Intit. ii. 38. 
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chap. xn. no doubt possible by consent of all concerned to substitute a 
new debtor or new creditor in place of the person of inher- 
ence or of incidence as the case may be. This is however a 
cumbrous process, and is obviously not an assignment, but an 
extinction of the original right, followed by a contract creat- 
ing a new right in substitution for the old one. It is an 
example of what the Romans called ‘ novatio V The first 
step towards the assignment of an obligation was taken by 
allowing a stranger to it to bring an action upon it in the 
name of the party entitled under it, and to retain the proceeds 
for himself. This was the process known in Roman law 
as ‘ cessio act-ionum/ The assignor was held to be a trustee 
for the assignee, or to have constituted the assignee his agent 
for the purpose of bringing actions. The English Court of 
Chancery, following the later Roman law 1 2 , went so far as to 
allow the assignee to sue in his own name, provided that he 
had given consideration for the assignment, and that the debtor 
had had notice of it, subject however to all defences which 
Mould be good against the assignor n . T T nder the ‘Supreme 
Court of Judicature Act., 1^7$/ ‘Any absolute assignment, by 
writing under the band of the assignor, not purporting to be 
by May of charge* only, of any debt or other legal chose in 
action, of which express notice in writing shall have been 
given to the debtor, trustee, or other person from whom the 
assignor would have been entitled to receive such claim or 
debt or chose* in action, shall be*, and be* deemed to have been, 
effectual in law, subject to all cejuitics which Mould have been 
entitled to priority over the right of the assignee if this act 
had not passed, to pass and transfer the legal right to such 
debt or chose in action from the date of such notice V 

1 ‘ Novatio est prior.B debiti in aliam obTgationem, vel civilem vel 
natural cm, transfusio ati\ue traubl&tio, hoc est ut cum ex praecedente causa 
ita nova couhtituitur, ut prior perimatur.’ Dig. xlvi. 2. I ; cf. Inst. iii. 
* 9 - 3 * 

* Cotie, iv. 39. 7. 

* See Lord Carteret r. Paschal, 3 P. Wins. 199. 

: 37 Viet. e. 66. s. 25, 6 . 
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Similar provisions are contained in several continental codes 1 * 3 , chap. *h. 
and contractual rights of certain special kinds have keen made 
assignable by statute, such as, for instance, rights arising 
on policies of marine and life insurance, bail bonds, and 
bills of lading- The assignee, be it observed, in all the 
cases hitherto mentioned takes subject to all defences which 
were available against the original creditor, and sometimes 
subject to other drawbacks. Only one class of obligations Negotiable 
can be said to be fully assignable. It is first, heard of in the menu 
fourteenth century, and is the product of the wide extension 
of modern commercial transactions. 'Wliut are called ‘nego- 
tiable instruments,’ or ‘paper to bearer,’ such as bills of 
exchange, or promissory notes, do really pass from hand to 
hand, either by delivery or indorsement, gi\ing to each suc- 
cessive recipient a right against the debtor, to which no 
notice to the debtor is essential, and which, if the paper is 
held bona tide and for value, is unatlccted by Haws in the 
title of intermediate assignors. It. has been acutely remarked 
that the assignability of a negotiable instrument is due to its 
being in point of fact a material object., and so capable of 
actual delivery. The written document, is thus, as it. were, 
the embodiment of what would otherwise be an intangible, 
and therefore untransferable, claim :i . 

Liabilities do not, as a rule, pass by voluntary assignment. 

Under a contract, it is, for instance, said to be only reasonable 
that the creditor should continue to have a right to the benefit 
he contemplated from the character, credit, or substance of 
the person with whom he contracted. It was however a rule 

1 E. g. in the* I’ru.-Hiun Landreekt, i. 11. hs. 376-444; Austrian (‘ode, bh. 

1 3^4- 1 y />- 

3 Savignv, Cblig. ii. p. 112, truly observes that ordinary HhareB in companion 
are not obligations but parts of ownership, producing therefore not interest 
but dividends. So it has been held by the Court of Appeal, di«». Fry, L. J., 
that shares b*f-re registration were chons in action, but afterwards property, 

Colonial Rank r. Whinney, L. It. 30 Ch. D. 261, reversed in II. L., 11 App. 

Ca. 426. 

3 Sa vigny, Oblig. ii. p. 99. Cf. Colonial Bank r. Whinney, u. g. 

T 
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of English common law that certain covenants between land- 
lord and tenant, which are said to touch the land, should ‘ run 
with the land,’ so that an * assignee of the term / i. e. a person 
to whom a tenant transfers his lease, can not only sue, but 
also be sued, upon them, as if he were the original lessee. 
Like rights and liabilities, in respect of these covenants, have 
been by statute made to attach to the person who succeeds to 
the rights of the original landlord, or, as he is called, ‘ the 
assignee of the reversion 1 2 

We have already had occasion to mention incidentally some 
of the modes in which the obligations resulting from particular 
contracts are dissolved. It will however be necessary to con- 
sider, from a more general point of view, the circumstances 
which terminate rights ‘ in personam V They may perhaps be 
classified under the following heads: i. Performance ; ii. Events 
excusing performance ; iii. Substitutes for performance ; iv. 
Release of performance ; v. Non-performance. 

i. Performance of the nets to which the person of incidence 
is obliged is the natural and proper mode by which he becomes 
loosed from the obligation of performing them 3 . 

Performance by a third person is sometimes permissible ; so 
a debt, was in Roman law extinguished on payment of the 
amount by a stranger, even without the debtor’s knowledge 4 . 

ii. Events excusing performance. 

l. As a general rule, at any rate in English law, ‘sub- 
sequent impossibility 5 is no excuse for non-performance 5 ; 
but to this there are several exceptions : 

(tf) When the act due is intimately dependent on the 

1 32 Hen. VIII. c. 34. 

2 ‘Seluti' iiis verlunu pertinet ad onmem liberationem, quoquo modo 
factum.’ 1 xlvi. 3. 54. 

s By performance, and by seme other facts, ‘ eiium aeees:>ione.s K i. e. 
sureties} liberautur.’ Ib. 1. 43. 

* IHg. xlvi. 3. 23; lust. iii. 29 pr. The rule in English law is said to be 
otherwise. Jones r. Broad hurst, 9 C. B. 173. 

5 Paradine r. Jane, Aleyn, 26, where it was held that ‘ when a party, by his 
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individuality of either party, the right, or liability, to its per- chap. xii. 
formance must necessarily he extinguished by his death. It. 
would be obviously absurd to make the executors of the 
Admirable Crichton responsible for bis non-performance of 
a contract- to marry, or those of Haplmel for his inability to 
return to life and finish the c Transfiguration. * Serious illness 
may have a similar effect h 

(/') When the performance has reference to a specific thing, 
its destruction, without fault of the parties, puts an end to the 
right. So when the proprietors of a place of public entertain- 
ment. had agreed to let it on a certain day, before which it. 
was burnt down, they were held to be free from their engage- 
ment 

(r) A change 1 in the law, or the outbreak of war between 
the countries of the contracting parties, may operate to make 
performance a 'legal impossibility.’ 

2 . I’ndiT the old Homan law all claims against- a ‘ filius 
familias’ were cancelled by even a * minima capitis diminutio/ 
such as lie sustained in passing by adoption from one family 
to another. 

3 . ’Confusio/ or ‘merger/ i.e. the union in one person 
of the characters of debtor and creditor, is sometimes held 
to extinguish, sometimes only to suspend, the operation of 
the right' 5 . 

4 . Bankruptcy has already been mentioned more than 
once as one of the events which give rise to a universal 
succession 4 . An order of 1 >iseharge has the elleet of freeing 
the bankrupt, either wholly or partially, according to the 
special provisions of the law under which he lives, from the 
claims to which he was previously liable. 


own contract, rn-atep a fluty fhrir^* upon liimpelf, lie in hound to make it 
good, if lie may, notwithstanding any accident or inevitable necessity, because 
Ik ndi'lit have provided against it by his f or, tract.’ For the rule in Kon.au 
law. t-.-c In-t. iii. 2 9. 2. 

1 Kohin.ton r. David-on, L. It. ^ Ex. 269. 

3 Taylor r. (’aid well, 3 K. k S. 82^1. Cf. Dig. xlvi. 3. 107. 

: Code Civil, art. J300; Dig. xvi. 3. 107. * Supra, pp. I42, J91. 

T 2 
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5. The judicial rescission of a contract, or a decree of 
‘ restitutio in integrum.’ 

iii. Among substitutes for performance, the following are 
the more important. 

1. ‘Tender,’ ‘oblatio,’ of the precise amount due, followed 
by ‘payment into court/ or in Roman and French law by 
‘ dcpositio/ or ‘ consignation/ into the hands of a public 
officer, even before any act ion has been brought \ cither 
extinguishes or suspends the debt. 

2. ‘Compromise/ ‘ tmnsactio/ which maybe analysed into 
a part payment, coupled with a promise not to claim the 
residue, can only operate as a discharge of the whole debt 
when the subsidiary promise is made in such a form, or under 
such circumstances, that it might, equally well have been 
a good discharge without any part payment. So in an old 
English ease it was resolved ‘ that payment of a lesser sum on 
the day, in satisfaction of a greater, cannot be a satisfaction 
to the plaintiff for a greater sum. When the whole sum is 
due, by no intendment the acceptance of parcel can be a 
satisfaction to the plaintiff 14 .’ 

3. It. was long debated but finally admitted by the Roman 
lawyers that a ‘dalio in solutuin/ or giving and acceptance of 
something other than the thing due, and in place of it, dis- 
charges the obligation :l . So in English law it is laid down 
that if a debtor pays to his creditor ; a horse, or a cup of 
silver, or any such other thing, in full satisfaction of the 
money, and the other reeeiveth it, this is good enough, and 
as strong as if he had received the sum of money, though the 
horse or the other thing were not of the twentieth part of the 
value of the sum of money, because that the other hath 
accepted it in full satisfaction 1 * * 4 .* 

1 Cod. iv. 32. 19, viii. 43. 9; Code Civil, art. 1257. 

9 PinntTsi Cast*. 3 Rep. 1 17. Cf. Foakes r. Beer, 9 App. Ca. 605. On the 

theory of ‘accord and satisfaction,’ the Author may perhaps refer to his 
Essay on Composition Deeds, Chapters ii. and iii. 

• Gai. iii. 16S; Cod. viii. 43. 16. * Co. Litt 212. a. 
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4 . ‘ Set- off/ 1 compensation defined by Modestinns as ‘debiti chap. xti. 
et credit i inter se contributioV lias been sometimes regarded Set *oflf. 
as rateable extinguishing a claim ‘ ipso iure/ sometimes only 
as foundation for a plea, to which a Court may Lfive regard in 
awarding judgment if the claim be sued upon. The French 
Code lays down broadly that ‘ la compensation s’op^re de plein 
droit,’ even without the knowledge of the d(*btors, and that, 
the two debts cancel each other rateable, from the moment 
that they co-exist * 2 * ; a view which was only very gradually 
approached by the Homan lawyers 1 . The applicability of 
set -off has always been limited to debts of a readily calculable 
kind 4 , and between the parties in the same rights. The 
doctrine was unknown to the Knodish common law, upon 
which it was grafted for the lirst time by 2 (»eo. II. c. 22 . 

~ f . The substitution of a new obligation for the old oik* by Sulmti 
mutual consent is a species of that mode of discharging an tutl " n ' 
obligation known to t lit* Homans as ‘ novutio.’ 

iv. The mere agreement of the parties to a discharge of l.vir.w. 
the liability is not. always sufficient. The principle of Homan 
law was that every contract, should be dissolved in the same 
manner in which it. had been made. ‘.Nihil tarn nuturalc cst 
quam eo o-enere quidque dissolvere quo col libitum est., ideo 
verhorum obli^atio verhis tollitur: nudi consensus ohli^at.io 
eontrario consensu dissolviturY So an obligation arising out 
of ‘stipulatin’ could only be extinguished bv an equally solemn 
‘ accept ilntio.’ a method which was at a later period extended 
be the ingenuity of the praetor Aquilius t.o the re. louse of 
obligations of all sorts In the time of (iaius there were 
certain obligations which could be released only by means 
of a feigned jiayment aceornj>anied by the ancient ceremony 
of the * aos et libra V A merely consensual contract, if 

1 Dig. xvi. 2. 1. a Art. 1290. 

Inst. iv. 6. 7,0 ; Col. iv. 31. 14. 

4 A mert-ly ‘ natural ’ obligation could be net off in Roman law. Dip. xl. 

7. 20. 2. Cf. supra, pji. 213, 26S. 

; Dig. 1 . 17. 35. 1 InKt. iii. 29 2. 


7 Gai. iii. 1 73. 
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wholly unexecuted, could be discharged by the mere agree- 
ment of the parties, but after part execution such an agree- 
ment could amount only to a ‘ pactum de non petendo/ which 
might be a good plea to an action upon the obligation, but 
left the obligation itself still in force. 

English law requires that a contract made under seal 
should be discharged in like manner 1 * 3 . The effect of a 
mere agreement to discharge a consensual contract depends 
upon the doctrine of ‘ consideration.’ If such a contract 
be still executory, the mutual release from its liabilities is a 
good consideration to each party for surrendering his rights 
under if. If it has been executed on one side it can be 
discharged only by an agreement founded on some new con- 
sideration, or by a deed, which is sometimes said to ‘ import 
a consideration V The rule does not however apply to a 
discharge of promissory notes or bills of exchange, which 
doubtless owe their immunity from it to deriving their 
origin from the Maw merchant V 

v. Non-performance by one party to a contract often puts 
an end to the rights which he enjoys under it against the 
other party. And some acts short of non-performance may 
have the same effect. Thus if one party by his own act 
disables himself from performance 4 , or announces that he lias 
no intention of performing*, the other side is in many cases 
entitled to treat, what has occurred as a ‘ breach of contract 
by anticipation,* and the contract as being therefore no 
longer binding. Since however non-performance, or breach, 
has also the effect of giving rise to remedial rights, its dis- 
cussion may conveniently be postponed till the next chapter. 

1 A contract which under the Statute of Frauds has necessarily been made in 

writing may, it seems, he rescinded absolutely without writing, hut an un- 
written contract superseding it by implication will be incapable of proof. See 
Anson, Contract, ed. vi. p. 276. 

3 Supra, p. 247 it. 

3 Cf. The Bills of Exchange Act, 1S82, § 6 2. 

* Blanche v. Colburn, 8 Bingham, 14. 

* Hochster r. Deintour, 3 E. & B. 678; Frost r. Knight, L. R. 7 Ex. 111. 



CHAPTER XIII. 

IMII V ATK LAW : 11 I'M K I > I A L IMdlTTS. 

A Kir.HT which could l»c violated with impunity, without Primitivo 
giving rise to any new legal relation between tin 4 person () f H - 
inherence and the person of incidence, would not bo a legal 
right at all. In an anarchical state of society an injured 
person lakes such compensation as In* can obtain from 
a wrong-doer, or, if strong enough, gets such satisfaction as 
may he derived from an act of revenue. A political society, 
in tin* first place, puts this rude self-help under stringent 
regulation, and secondly, provides a substitute for it in tins 
shape of judicial process. Self-help is indeed but an un- 
satisfactory means of redress. Its possibility depends upon 
the injured party being stronger than the wrong-doer, a. state 
of things which is by no means a matter of course; and the 
injured party is made judge in bis own cause, often at a time 
when he is least likely to form an impartial opinion upon 
its merits. To suppress private revenge, to erect Courts of 
Justice, and to compel every one who is wronged to look to 
them for compensation, is however a task far beyond the 
strength of a State which is still in process of formation. 
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So the heroic age of Greece was characterised, according to 
Grote, by 1 the omnipotence of private force, tempered and 
guided >»y family sympathies, and the practical nullity of 
that collective sovereign afterwards called the City, who 
in historical Greece becomes the central and paramount 
source of obligation, but who appears yet only in the back- 
ground V 

It is therefore not surprising that, as Sir Henry Maine has 
put it, ‘ the Commonwealth at first interfered through its 
various organs rather to keep order and see fair play in 
quarrels, than took them, as it now does always and every- 
where, into its own hands 2 * .’ The stages of social improve- 
ment seem to be the following. First, the unmeasured, 
hot-blooded, and violent retaliation of the injured party is 
superseded bv a mode of faking compensation the nature and 
formalities of which are to some extent prescribed by custom. 

4 The primitive proceeding/ says the author last quoted, 4 was 
undoubtedly the unceremonious, unannounced, attack of the 
tribe or the man stung by injury on the tribe or the man 
who had inflicted it.. Any expedient by which sudden 
plunder or slaughter was adjourned or prevented was an 
advantage even to barbarous society. Thus it was a gain to 
mankind as a whole when its priests and leaders began to 
encourage the seizure of property or family, not for the 
purpose of permanent appropriation, but with a view to what 
we should now not hesitate to call extortion V This is the 
stage at which the seizure of pledges is so prominent, and to 
it belongs also the singular custom of ‘sitting dharna / accord- 
ing to which an Indian creditor fasts at the door of his 
debtor till his debt is paid. Next comes the stage when 
self-help, although permitted, is supervised and restrained by 
the political authority. Distress may still be resorted to, 
but only for certain purposes, and with many safeguards 

1 History, ii. p. 1 26. 

Early History of Institutions, Lect. ix. 

* lb., Lect. x. 
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against abuse. Life and property may be protected by force, 
but the foree used must not be in excess of the need. 
Nuisances may be ‘abated,’ but so as to interfere with no 
man’s rights. Last of all comes the rei^n of the law-courts. 
Legally regulated self-help is not wholly superseded, but, 
as a rule, redress of wrongs must be sought only from the 
tribunals of the sovereign h 

The object of a developed system of law is the conserva- 
tion, whether by means of the tribunals or of permitted self- 
help, of the rights which it. recognises as existing 2 . So lon^ 
as all ofoes well, the action of t lit* law is dormant. When 
the balance of justice 1 is disturbed by wToiu»-doin^, or even 
by a threat of it, the law intervenes to restore, as far as 
possible, the staffs tjn<> anft. ‘ The jud^e,’ says Aristotle, 

‘ equalises Y He elsewhere adopts the saying of Lyco- 
phron that the function of law is to guarantee that- all 
shall enjoy their rights 4 . ][<*c natura aequum cst,’ says 
Poni])onius, ‘ neminem cum alterius dctriincnto fieri locu- 
pletiorem 'V 

Sometimes the law intervenes for prevention, as by the 
‘ injunctions ’ which have lon<j heen issued by the Court of 
Chancery to forbid a threatened mischief, and hy tlie orders 
made by the Roman praetors in cases of ‘novi oporis de- 
nuntiatio.’ or ‘djaiiiimii infect urn V 

The remedial interference of the law is however far more 
frequent and important. When a ri^ht is violated, the* law 
endeavours to prevent the person of inherence* from losing, or 

1 Cf. the ( dirt of Marru* Aur*litm: ' Optimum eat ut hi qmiH paten to 

habere petition* s, aetionibuH experiari-i : Tu vim piitan <*HHe Holum ni 

hominef* valuer* nttir 7 Vis est et turn: quotieim quin id quod deberi fdbi putat 

non per iudieem reposcit Quinquin ipritur probatUH mihi fuerit rein ullam 

debit* >riri non ah ipso nibi traditarn sine ullo iodine temere pOHsddere, euinquc 
sil)i ius in ram rein dixiawe, ius crediti non habebit.’ I)ig. xlviii. 7. 7. 

2 S'lpra, i*. 70. 

3 Eth. Nie. v. 7. 3 and 8. 

4 ’Ey yvrjTTjS dA.A77A.Gts rwv hiKaicuv. I*ol. iii. ij. 8. 

6 Dig. xii. 0 . 14. 

• Dig. xxxix. 1 and 2. 


H!A1\ Xlll. 
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chap. xiii. the person of incidence from gaining*. A new right is there- 
fore immediately given to the former, by way of compensation 
for his loss, and a new corresponding duty is laid upon the 
latter, by way of make-weight against any advantage which 
he may have derived from his aggression. In the language 
of the French Code : c Tout fait quel con que de l’homme, qui 
cause ft autrui un dommage, oblige celui par la faute duquel il 
est arrive le re parer V 

In examining early systems of law we seem to come upon 
traces of a time when the State had to take special pains in 
order to insure that the new right should be as acceptable to 
its subjects as the indulgence of private revenge. Such is the 
interpretation placed upon a provision of the Twelve Tables, 
that a thief, if caught in the act, was to be scourged and 
delivered as a slave to the owner of tlu* goods, whereas if not 
caught under circumstances offering fo the owner a similar 
temptation to violence, he was to be liable only for twice the 
value of the goods. So the object of the early Teutonic 
legislation is well described as having been, 4 to preserve the 
society from standing feuds, but at the same time to accord 
such full satisfaction as would induce the injured person to 
waive his acknowledged right of personal revenge. The 
German Codes begin by trying to bring about the acceptance 
of a lixed pecuniary composition as a constant voluntary 
custom, and proceed ultimately to enforce it as a peremptory 
necessity : the idea of society is at first altogether subordinate, 
smd its influence passes only by slow degrees from amicable 
arbitrat ion into imperative control 

Self-luli'. The new right may thus be realisable by the regu- 
lated self-help of the injured person of inherence himself, 
as when he is allowed to push a trespasser out of his field, 
or to pull down a wall which has been built across his path. 

1 Art. 13$2. 

3 Grote, History, ii. p. 1 2 S. A cursory inspection of the 1 Leges Barbar- 
orum ’ will show how large a space in them is occupied by the topic of 
‘ Composition 
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More commonly it is realisable only with the aid of the law nur. xm. 
courts, in which case it is known as a * right of action.’ ‘ius <»f 

, , . action 

persequendi iudieio quod sibi debeturV The right, however 
realisable, we call ‘ remedial,* as opposed to the right. from 
a violation of which it arises, and which we call * antecedent V 
Its object may be either restitution or compensation 1 * * '. In for routine 
the former case, the aim of the law is to cancel, so far as tl011, 
possible, the wrongful act. It allows the injured party to 
remove a building- which obstructs his window-light, it decrees 
the ‘restitutio in integrum* of a minor who has entered into 
a disadvantageous engagement, it calls for and destroys 
a contract which is tainted with fraud, it orders the return 
of an object of which the person of inherence has wrongly 
been deprived, or it enforces, if need be by imprisonment., the 
‘specific performance’ of a contract which the person of 
incidence is endeavouring to repudiate, a remedy which, 
though familiar to Knglish Jkjuity 1 and to (ierman law, 
ancient and modern, is opposed to the principles of Roman 


1 No Theophilus speaks of Obligations as the mothers of Actions : M 
tCjv dyooywr at ivoyii. Inst. iii. 13. 

7 Supra, ]»{•. 130, i.)7« * Is qui artiomm hab< t, ad rem perm-quondam ipsam 

rein 1 inhere \idetur,’ says l’anl-i.-, 1 >ig. J. 15. Pomponiws, more truly, ‘minim 
est actionem habere quuni rem.' J >ig. 1 . jo.\. 

:i ‘ Les actions tout des droits parliculicrs qui uaisHtit do la violation des 
autres droits, i t uni Lendt ul, soit a faire oish«t eette violation, noit a on fain; 
reparer les efb-ts.’ Palloz, ■*. v., No. (><j. tin tin* t* rm ‘ uiim* of aetion/ see 
Cooke r. (till, L. It. S 1 '. 107, and Vaughan r. W« Idon, L. It. 10 < '. I*. 47 
It has been hold by the Court of Appeal tnat * two uetioiiH may In; hr ought in 
respect of the same facts, when tho-e fu< - ts give rise to two distinct causes of 
action/ per Brett, M. it., and P»ow< n, L. J ., diss. Coleridge, L. C. J. P.runsden 
t\ Humphrey, 14 ij. 1 ». J>. 141. 

4 The defaulter is directed to do the very thing which he contracted to do, 
and, if disobedient, is committed to prison for contempt of Court. Lord 
Justice Fry ha.-> recently shown that the Courts Christian anticipated the 
Court of Chancery in specifically enforcing the performance of those con- 
tracts, at least, in which there was an oath or 4 fidei interpositio,' 5 L. Q. It. 
235, and Specific Performance, ed. iii. p. 8. lie thinks, ib. p. 14, that the 
remedy may have ‘ leaked through from the canon to the manorial law, where 
a Bishop was lord of a manor/ citing a case, temp. Ld. 11 ., in a manorial court 
of the Bishop of Ely, from ‘ The Court Baron ’ Sol den Society,, p. 1 15. 
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law and of the systems derived from it b In the latter, which 
is also the more usual, case, it gives to the sufferer a right to 
he compensated in damages for a wrong which cannot be 
undone. 

We have seen that while some ‘ antecedent ’ rights are 
available * in rem,’ others arc available only ‘ in personam.’ 
4 Remedial’ rights are available, as a rule, ‘in personam,’ 
i. e. against the wrong-doer, who, by (he act of wrong-doing, 
becomes at once the ascertained person of incidence of the 
remedial right. Such rights as those of lien and distress, 
and especially certain rights enforceable in Courts of Ad- 
miralty, which are doubtless capable of being represented as 


1 According to the view prevalent in France, ‘Nemo potest praecise 
oogi ad factum.* See Lord Justice Fry’s Treatise on Specific Performance, 
od. iii, p. 4, and the opinion of M. Renault, ib. p. 714. 

The doctrine of Pothior, Ohlig. § 157, ‘C’est on eette obligation de dom- 
mages et interet* quo se resolvent toutes les obligation* de faire quelque chose,’ 
was adopted in art. 1142 of the Code Civil, * Tou to obligation de faire oil de 
lie pas faire so rmmt cn dommages et inteivts, en eas d’inexecution de la part 
du debiteur supported by M. P.igot-Preaineiieu ‘ Expos*' des motifs ’ on the 
ground that ‘mil ne pent etre eontraint dans sa iK*rsonne a faire ou a ne pas 
faire line ehose, et (pie, si cola etait possible, ee serait vine violence cpii ne 
pent pas etre line mode d ’execution des centrals.’ There is nothing incon- 
sistent with this view in arts. 1 143, 1 144, under which the injured party may 
be authorised to carry out the work agreed upon at tin; expense of the de- 
faulter ; nor in art. ifiio, under which a purchaser may be put into possession 
of the thing sold if the vendor refuses to deliver it to him. Some of the older 
French authorities had maintained that even here the sole remedy should be 
in damages, but Pothier, following Paul us, Sent. vi. 1. 13. 4, and Cujns, ad. 1 . I 
de Act. Empt., had argued that the Court should authorise the purchaBer 
liimself to seize the thing sold, ‘ ou d’en expulser le vendeur par le ministere 
d’un sergent,’ explaining that, the maxim ‘nemo potest praecise cogi ad 
factum’ only applies ‘ lorsque le fait renfernie dans l’obligation est un pur fait 
de la personne du debiteur, me rum Jactum , . . . il n’en est pas de memo du 
fait de la tradition: co fait now e.<t m< rum factum, sed magi* ad dationem 
uccrdit ,’ Contrat de Vente, § 6S. I am indebted for & learned and 
interesting communication ujnm this subject to Mr. Justice Proudfoot of 
Toronto, who is disposed to go further than 1 am able to follow him in 
discovering approximations to Specific Performance in Roman law, and the 
derivative systems. On German law, see a learned article, signet! E. S., in 8 
L. Q. R. p. 252, citing Dernburg, Preusaisches Privatrecht, Bd. i. p. 276, and 
the Code of Civil Procedure, §§ 774, 775. 
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remedial rights 4 in rem 1 ,’ may also be treated as being ciiai*. \ m. 
merely modes of execution, by which the true remedial right 
is made effective ~. 

The causes, or investitive facts,’ of remedial rights are Origin 
always infringements of antecedent, rights, and have there- 
fore been incidentally mentioned in the course of the dis- 
cussion of such right s which has occupied the t wo preceding 
chapters. It is indeed impossible to describe what we have 
called the ‘orbit’ of a right, without, at. the same time 
mentioning the nets which break in upon it, since the extent, 
of a right is the same thing with the power of him who is 
clothed with it- to interfere, positively or negatively, with the 
acts of others 1 ' 1 . It will now however be necessary to consider 
infringements more specifically, and to classify them according 
to the rights which they infringe, and with which indeed, for 
the reason just given, they are precisely correlative. 

Since conduct which is st might forward came to be spoken of I ntVn» _•« 
eulogist icallv as being ‘ reel urn,* ‘ din ctum ’ (whence ‘droit,’), 

‘ recht ’ and ‘ right,’ conduct of the opposite character naturally 
came to be expressed by the terms * delictum,’ ‘ delih,’ as 
deviating from the right, path, and ‘wrong’ or ‘tort,* as 
twisted out of the st might line 4 . Similar conduct, is less 
descriptively called in German ‘ Reehtsverletziing.’ 

Tlusc terms arc alike employed in their respective Ian- **f. 

guages to denote, in a very general huisc, acts which are 
violations of rights. They are however usually applied only 
to ‘ wrongs independent of contract ’ i. e. the largo class of Iinarl»< «, 
wrongful acts which are breaches of contract art 1 specifically 
so described. Certain other classes of wrongful acts also have Toru 
for historical rca>ons specific designations which take them 

1 See the cast: of the Purlciuci.t L. ii. 5. J’. I). 197. 

* Supra, p. 148. s Supra, p. 134. 

4 ‘ Tam multa gurgunt perfMoruin enmpita 

Tortis polita erroribua.* Prudent. in Apotheos. Hymn. 1. 

4 Sicut illi qui in auo mininterio tortum faeiunt,* occurs in an edict of C'harleH 
the Bald. ‘ Tort k la leye eat contrarye.’ Britton, fol. 1 16. 

» A phrase due to the Common Law Procedure Act, 1852. 
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out of the category of delicts, or torts. Thus Roman law 
did not rank as delicts acts violating obligations ‘quasi ex 
delicto/ nor are breaches of trust, or such acts as are charged 
against a co-respondent in the Divorce Court., since they 
were alike unknown to the old common law, described as 
torts by the law of England b 

The distinction between those wrongs which are generically 
called ‘ torts ’ and those which are called crimes may at first 
sight appear to be a fine one. The same set of circumstances 
will, in fact, from one point of view constitute a tort, while 
from another point of view they amount to a crime. In the 
case, for instance, of an assault., the right violated is that 
which every man lms that his bodily safety shall be respected, 
and for the wrong done to this right the sufferer is entitled 
to get. damages. Rut. this is not all. The act of violence is 
a menace to the safety of society generally, and will therefore 
be punished by the State. So a libel is said to violate not 
only the right of an individual not to be defamed, but also the 
right, of the State that no incentive shall be given to a breach 
of the peace. It is sometimes alleged by books of authority 
that the difference between a tort and a erime is a matter of 
procedure, the former being redressed by the civil, while the 
latter is punished by the criminal courts. But the distinction 
lies deeper, and is well expressed by Blaekst.one, who says 
that torts are an ‘ infringement, or privation of the private, 
or civil, rights belonging to individuals, considered as indivi- 
duals ; crimes are a breach of public rights and duties which 
a fleet, the whole community, considered as a community. ’ 
The right, which is violated by a tort is always a different 
right from that which is violated by a erime. The person of 
inherence in the former ease is an individual, in the latter 
case is the State. In a French criminal trial there may 
accordingly appear not only the public prosecutor, represent- 
ing the State and demanding the punishment of the offender, 


Although the action for crini. con. was for a tort. 
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but also the injured individual, as ‘ partie civile/ asking for cii.vr. xm. 
damages for the loss which he has personally sustained 1 . 

The far-reaching* consequences of nets become more and 
more visible with the advance of civilisation, and the State 
tends more and more to recognise as offences against, the 
community acts which it formerly only saw to be injurious 
to individuals. 

Wrongful acts may be, and are, classified on five different T’uKRiMo 

. . . * cllhMHitu’ft- 

pnnciples at least. ti ou * of 

i. According to the state of the will of the wrong-doer, ' vron ^ 8 * 
which may conceivably be, (i) entirely absent, as in acts of 
innocent trespass; (-) such as exhibits negligence 2 3 ; (]) such 

as exhibits intention, sometimes described as ‘malice/ 

As has already been explained, the law has in modern times 
substituted, in many cases, for an enquiry into the state of 
mind of a given defendant, an enquiry into tin* conformity of 
his acts to an external standard, viz. to the conduct which 
may be reasonably expected from a person of his class 1 *. 

ii. According to the state of the will of the injured party, 
which may conceivably, (i) fairly consent, to an invasion of 
his right, which by being thus waived, becomes no right, 
and its invasion no wrong, since ‘volenti non fit. iniuria 4 * * / 


1 Code (FI riKtrurtioii ( riminelle, art. (tp. On the old Kiiglinh remedy, known 
as an * Appeal/ abolished by = 9 <Jeo. III. <\ ./», hco 4 111. Cninin. 312. 

2 Supra, ji. 97. 

3 Supra, pp. p 7 99. F«.r an inb-n-.-ting enquiry a.” to the ground of 
liability f<>r tort-*, and e-p. < iall\ whetln r <>r no tin y imply moral blame- 
worthin*-H. w , ?•*<■ Il-.lme,*., The Common Law, p. 79. Mr. Justice Holme-* 
points out., in another chapter, that ‘ law .-t.arted from thorn* int* ntional 
wron^ \vl.i<*h ar*- fimph-.-t and m an -t to tin* fe<ling of revenue which leads 
to Belf-ri'dresi. Jt thus naturally adopted the vocal mlary, and in Horne degree 
the tests, of inojals. Hut as the law has |/rown its ntandardH have necessarily 
beeoire- ‘ xternal, bc^u-e they have e».n.-idered not the actual condition of the 
particular def* ndant, hut whether hi.-: conduct would have l»ee.h wrong in the 
fair average member of the eomniunity whom lie i.~ expert**! to equal at his 
peril.’ Ib. p. j6i. (’f. al.-»n now Sir F. Pollock's work on Torts. 

4 Supra, p. 137. As to the application of this principle, and the distinction 

between 1 Bciens ’ and ‘ vulen**/ nee Thomas v. Quartermain, iS Q. U. Jj. 6S3 ; 

Smith r. Laker, ’91 App. Ca. 32 = . 
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and an act ah initio wrongful may lose this character by the 
subsequently given assent of the injured party; (2) be flatly 
opposed to the act, which is then of course tortious, even 
when an apparent assent to it is procured by duress ; (3) be 
induced to assent by the deceit of the party injuring, the 
act of so procuring assent by deceit being the wrong known 
as ‘ fraud.’ 

iii. According to the moans whereby the wrong is effected, 
whether, for instance, by physical violence, by words uttered, 
or by omission to carry out a contract. 

iv. According as actual loss to the injured party following 
upon the act of the wrong-doer is or is not essential to its 
tortious character \ 

v. According to the nature of the right invaded, whether, 
for instance, it be a right to personal freedom, or to 
a monopoly, or to the fulfilment of a contract. 

Writers who waver between these various ]ioints of view, 
subdividing one portion of the whole class of wrongful acts 
upon one principle, and another portion upon another prin- 
ciple, involve themselves in unnecessary difficulties. The 
Iasi -mentioned principle of division is to be preferred. 
When it is once known of what right any given wrong 
is an invasion, its oilier characteristics follow as a matter 
of course. 

A tabular view of wrongful acts, in which each is referred 
t.o the right of which it is an infringement, might easily be 
constructed from the data contained in the two preceding 
chapters. 

Among rights ‘ in rem,’ that to personal safety is violated 
by assault or imprisonment ; family rights, by abduction of, 
or adultery with, a wife, by seduction of a servant, or enticing 
away a slave ; the right to one’s good name, by defamation ; 
rights generally available, by nuisance, and malicious arrest 
or prosecution ; rights of possession, by trespass, conversion, 


1 See per Bowen, L. J., in Ivatclitfe r. Evan*, ’93, 2 Q. B. 524. 



CLASSIFICATION OF WRONGFUL ACTS. 


289 


del^tiue, and ‘ furtiim * ; rights of ownership of tangible objects ciur. xm. 
by the same acts ; rights of copyright., patent-right and 
trade-mark, by ‘infringement’; rights ‘in re aliena,’ by 
‘ disturbance ' of an easement, or 1 conversion ’ of a pledge ; 
rights to immunity from fraud, by ‘deceit.’ 

Among rights ‘in personam.’ family rights, and their ana- 
logues. are infringed by ‘subtraction,’ adultery, refusal of due 
aliment, ingratitude on the part of a freed man, or neglect, 
bv a vassal of his feudal duties; fiduciary rights, by breach 
of trust : rights of a reversioner, by ‘waste’ ; what, we have 
called meritorious rights, by refusal of the* merited reward ; 
rights against officials, by neglect on their part to perforin 
their duties; rights ‘ex contractu,’ by breaches of contract, 
consisting, according to the nature of the contract in quest ion, 
in such acts or omissions as non-payment, non-deliv< rv, defec- 
tive care-taking, default in marning. non-render of services, 
negligent render of services, refusal to enter into partnership, 
doing of acts promised not. to be done, broach of warranty, or 
non-return of pledge. 

'With reference to these acts generally, the rule holds good Liability 
that ‘qui facit j>cr alium faeit per se.’ Tlic employer is Honanis, 
responsible for acts which lie lias ordered to be done, or which 
have been done by bis servant, without, orders but within the 
scope of the servant’s employment, h The right resulting from L.r 

. 1 , . I.mtrhu* 

‘wrongs independent of contract is of a wnl< r character „f ,.«.mrac 
than that which results from breaches of contract. In the 1111,1 to,,w 
former ease only, as a rule, may mental and bodily suffering 
be taken into account in measuring the damages to be 
awarded. On the other band, a breach of contract is more 
readily established than a wrong of another kind, since it 
depends less on any question as to the state of the will of the 
wrong-doer, and some damages may be had for every breach 

1 C.’f: supra, p. 138. On the liability of contractors as well an their Hub- 
contractors, see Bower 0. Beatc, L. It. 1 Q. B. I). 321. O11 the liability of a 

shipowner for the acts of h'n master being limited by surrender of the ship, 
tee Holme', Common Law, p. 30. 

U 



290 


PRIVATE LAW *. REMEDIAL RIGHTS. 


CHAP. XIII. 

Damages. 


Transfer. 


Extinc- 

tion. 


Release. 


Ratifica- 

tion. 


of contract, whether or no it be the cause of any actual loss. 
‘Direct,’ or ‘general’ damages are those which are the 
necessary and immediate consequence of the wrong, while 
‘ indirect,’ or ‘ special,’ damages are sometimes granted in 
respect of its remoter consequences l . 

What has been said as to the difficulties attending the 
transfer of antecedent rights ‘in personam’ applies, with 
greater strength, to the transfer of remedial rights 2 . The 
non-transferability to the representatives of a deceased person 
of such remedial rights as arise from the violation of a right 
intimately connected with his individuality is expressed by 
the maxim, ‘Actio personalis moritur cum persona V 

A mere performance of the duty antecedently owed is no 
discharge of the remedial right arising from its non-perform- 
ance, but the right, may be extinguished in a variety of other 
ways, including some of those which are applicable to the 
extinct ion of antecedent rights ‘ in personam V 

i. The person of inherence may formally release his right 
of action, for instance ly deed or by the Aquilian stipulation ; 
or may give a covenant not to sue, ‘pactum de non petendo’ ; 
or may enter into, what is called in English law, ‘an accord 
and satisfaction ’ with the person of incidence, i. e. into an 
agreement substituting some other act for the act which has 
not been performed, and followed by the performance of that 
act. The person of inherence may also by his conduct so 
‘ ratify ’ a wrong done to him as to waive his resulting right 

1 On the ‘measure of damages.’ of. ‘ protia rerum non ex affectione singu- 
lorum s«d coniniuniter fungi.’ Dig. ix. 2. 33. 

3 Supra, pp. 140, 271. On the various meanings of the term ‘ special 
damages/ see Eatdifle r. Evans, 11. supra. 

5 Supra, pp. 160, 271. An action for breach of promise of marriage, 
without damage to the estate, does not survive to the representatives of 
the promisee, Chamberlain r. Williamson, 2 M. & S. 408, nor against the 
representatives of the promisor, Finlay r. Chirney, 20 Q. B. D. 494. Cf. 
Stanhope t*. Stanhope and A dye, 1 1 Prob. D. (C. A A 103, as wo a decree nisi 
of Divorce. 1 Cf. supra, p. 374. 
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of redress, as when the owner of floods wrongfully sold treats chap. xitt. 
the sale as lawful by taking part of the purchase money. 

The right may likewise be lost by — 

ii. The bankruptcy of the person of incidence. Bank* 

iii. Set-off. ' Z'ul 

iv. Merger. It has been laid down that, the giving of Merger 
a covenant in the place of a simple contract does not ‘ merge 

or extinguish the debt, but it merges the remedy by way of 
proceeding upon the simple contract. The intention of the 
parties has nothing to do with that. The policy of the law 
is that there shall not be t wo subsisting remedies, one upon 
the covenant and another upon the simple contract, by the 
same person against the same person for tin* same demand 1 .* 

So a judgment in favour of the plaintiff is 4 a bar to the 
original cause of action, because it is thereby reduced to a 
certainty and the object, of the suit attained, so far as it can 
be at. that stage ; and it would be useless and vexat ious to 


subject the defendant to another suit for the purpose of 
attaining the same result.. lienee the maxim Transit in rein 
in die at am .... The cause of action is changed into a matter 
of record, which is of a higher nat ure, and the inferior remedy 
is merged in the higher 2 * .* So in Homan law' an obligation 
was transmuted by ‘litis eontestatio,’ and again by judgment, 
which was expressed by saying, ‘ante litem con testa turn dare 
debitorem o porte re. post- litem oontestatam condemnari opor- 
tere, post eondemnationem iudicatuin face re oportere V An 
award under arbitration does not usually extinguish a remedial 
right, unless followed by performance of the award. 

v. ‘Estoppel,* by a judgment for the defendant. ‘ The Eatoppel. 
facts actually decided by an is-ue in any suit cannot be again 
litigated between the same parties, and are evidence l>etween 
them, and that conclusive, for the purpose of terminating 
litigation 4 .* 


1 Price v. Moulton, 10 C. I*. 561. 

* King r. Hoare, 13 M. A. W. 494 ; cf. Kemlall v. Hamilton, 4 App. Ca. 504. 

* Gai. iii. 180. 4 Boiltau r. Itutlin, 2 Ex. 665 ; cf. Dig. xliv. 2. 7. 4. 


1; 2 
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vi. Extinctive prescription, or limitation of actions, intro- 
duced, as it is expressed in the Act of James I, * for quieting 
of men’s estates and avoiding of suits 1 ,’ by depriving the 
remedial right of its judicial remedy, reduces it to the position 
of a merely ‘ natural ’ obligation, which however still remains 
capable of supporting a lien or pledge 2 * . 

The lapse of time necessary to produce this result varies 
very widely in different systems, and with reference to rights 
of different species. It begins to run from the moment when 
the remedial right comes into existence, in other words, when 
the antecedent right is violated. It may be interrupted, or 
prevented from running by various causes, such as the 
minority, imprisonment, or absence from the country of the 
person whose right would otherwise be affected by it. On 
the other hand, the person who would, otherwise benefit by 
it may keep alive his indebtedness by such acts as part pay- 
ment,, or payment of interest, or express acknowledgment 
with a promise to pay. 

Hi ere are cases in which a remedial right is suspended 
without being lost. Thus a Court will refuse to try an action 
while an action to try the same question is pending before 
a Court of concurrent, jurisdiction, in which case there is said 
to be 4 * * * lis alibi pendens.’ So also it has long been said to be 
a principle of English law that when the fact which gives 
rise to the remedial right amounts also to a felony, the 
remedy of the injured individual is postponed to the punish- 
ment of the crime , but much doubt has of late been thrown 
upon this alleged principle a . 


1 21 lac. I. e. 16. 8 Supra, pp. 201 213. 

8 For the history of the rule to this effect, see Wells r. Abrahams, L. R. 

7 Q. B. 554, where Black bum, J., traces all the dicta in its favour back to 

the case of Markham r. Oubbe, Sir W. Jones, 147, decided in 1626. In ex 

parte Ball r. Shepherd (1879), 10 Ch. D. (C. A.) 667, and Midland Rail. Co. 

r. Smith v i88i\ 6 Q. B. P. 561, the rule is treated aa finally exploded; but 

see Appleby r. Franklin (18S5', *7 Q- ®. D. 93, and Windmill Local Board 

of Health t\ Vint, 45 Ch. D. (C. A.) 351. 
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HUVATi: LAW: AHNuHMAL 

Amonl the modes in whieh the field of law may he Normal 
mapped out, we have already explained that whieh di vi(h*s 
it into ‘normal’ and ‘abnormal’; the former kind of law P (,rMO, ' H - 
dealing with rights as unaffected bv any special charac- 
teristics of the ]>ersons with whom they are connected, the 
latter kind dealing with rights as so affected \ In all 
statements with reference to rights the standard type of 
personality is assumed, unless the contrary is expressed ; 
and it is only when there is a deviation from that type that 
the character of the persons who are two of the factors into 
whieh, as we have seen, it is possible to analyse (‘very right, 
needs any investigation. The typical person, who is thus 
assumed as a factor, is, in the first place, a human being*, as 
opposed to what is called ‘an artificial person 2 .’ In the next 
place, he is unaffected by anv such peculiarity as infancy, 
coverture, alienage, slavery, and so forth. 

In considering the various classes of substantive rights, we 


Supra, pp. 1 1 8, 148. 


* Supra, p. 85. 



CHAP. XIV. 


Abnormal 

persons. 


Natural 
and arti- 
ficial. 


Artificial 

persons. 


294 PRIVATE LAW : ABNORMAL. 

/ 

have hitherto treated of them as normal. We are now about 
to treat of the effect produced upon them by abnormity of 
personality. 

It was usual in old grammars to explain the cases of nouns 
by a diagram, in which the nominative case was represented 
by an upright line, from the base of which lines, representing 
the genitive, dative, accusative, vocative, and ablative, sloped 
oft* at gradually increasing angles. The accompanying figure 
may serve to illustrate in a similar manner the variations of 
juristic personality. 



A i till dal person. 


The most marked distinction between abnormal persons is 
that some arc natural, i. e. are individual human beings, 
while others are artificial, i.e. are aggregates of human beings, 
or of property, which are treated by law, for certain purposes, 
as if they were individual human beings 1 . 

I. It is by no means at the discretion of any aggregate of 
human beings so to coalesce as to sustain a single personality. 
In the words of (iaius, * neque societas, neque collegium, neque 
huiusmodi corpus, passim omnibus habere eoneeditur : nam et 
legibus et senatuseonsultis et principalibus constitutionibus 

1 Supra, pp. 1:3. Order lxxi. 1, of the Rules of the Supreme Court of 
18S3. provides that the word ‘person ' shall, in the construction of the rules, 
uule>8 there is anything in the * object or context repugnant thereto, include 
a body corporate or politic. By the Interpretation Act, 1SS9, s. 20, ‘In this 
act, and in every act passed after the commencement of this act, the expression 
‘•person” shall, unless the contrary intention appears, include any body of 
persons, corporate or incorporate.’ 
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ea res coerceturV According to some authorities, the require- 
ment- ofStat-e recognition as a pre-requisite of juristic personality 
was unknown under the Republic. It was certainly relaxed 
in favour of ecclesiastical bodies by the Christian Emperors, 
and was not. as a general rule, insisted upon during the middle 
ages'-’. Artificial persons are created by a charter granted by 
the executive authority in a State, or by a special statute 
passed by the legislature, but of late years also by virtue of 
general statutes which prescribe 1 the conditions under which 
voluntary associations may acquire a corporate character 3 . 
They may be formed wholly of natural persons, or wholly of 
artificial persons, or of a mixture of artificial and natural per- 
sons. They cease to exist by no longer comprising the 
requisite number of subordinate* persons, or by the revocation 
or surrender of their privileges. 

The characteristics of an artificial person differ from those 
of a group of natural persons no less than from those* 
of a single natural person. On the one hand, it is not- 
merely the sum total of its component members, but some- 
thing superadded to them 4 . It may remain, although they 
one and all are changed, ‘in deeurionibus vol aliis universita- 
tibus nihil refer! utrum omnes idem unmeant, an pars rnaneat, 
vol omnes iinmut-ati sunt/V The property which it, may hold 

1 Dig. iii. 4. 1. pr. Gf. Dig. xxxiv. 5. 20, xlvjj. 22. * Tutti i corpi moral i, 
legalmente ric'-noHciuti, norm conxidcrati hiiiuj person**, e godono doi dirilti 
civili sec <ndo le leggi e gli uni ossorvati come diritLo pubbliro.’ Godice Givilo, 
art. 2. 

a See on the one hand, Dornburg, Pamhkten, i, p. 145 ; on the other, 
Gierke, Deutsches Geiios-eiwhaftHrecht, iii. pp. 97 208. 

5 Such a* ‘ The ( 'oiiipanieH Act, 1862.’ The Grown may delegate its power 
of creating coronations. ‘ So,’ says Plack-Lonc, ‘ the Chancellor of the Univer- 
sity of Oxford has power hy charter to erect corporations; and has actually 
often exerted it, in the erection of several matriculated companicH of trades- 
men subservient to the students.’ Gomrn. i. p. 474. 

4 So, tt ays PauluR, tlie members of an illicit ‘collegium ’ can take a legacy 
only if it is left to them individually : ‘hi enim non quasi collegium, sed quasi 
certi homines, admittentur ad legatum/ Dig. xxxiv. 5. 20. A ‘ municipium,* 
according to Ulpian, xxii. 5, cannot be instituted heir, ‘ quoniam incertum 
corpus eat.’ 

# Dig. iii. 4. 7. 2. 
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‘■»ap. xiv. d oeg no t belong to the members either individually or col- 
lectively: 'quibus permissum est corpus habere collegii, 
societatis, sive cuiusque alterius eorum nomine, proprium 
est, ad exemplum rei publicae, habere res communes 1 / 
Its claims and liabilities are its own, f si quid universitati 
debetur, singulis non debetur ; nee quod debet universitas 
singuli debent 2 / Its agent, though appointed by a majority 
of the members, does not represent them, ‘ hie enim pro 
republica vel universitate intervenit, non pro singulis 3 / In 
all these respects true artificial persons are distinguishable 
from clubs and unincorporated trading partnerships, however 
largo. 

On the other hand, an artificial necessarily differs in many 
respects from a natural person. ‘ A corporation aggregate 
of many is invisible, immortal, and rests only in intendment 
and consideration of law. It has no soul, neither is it 
subject to the imbecilities of the body 4 / Its will is that 
of the majority of its members, and can be expressed only 
by means of an agent: there are many wrongful acts of 
which it. is obviously incapable ; and its capacity for being 
the subject of rights, ‘ lU'chtsfahiglveit,’ and for performing 
legal acts, ‘ llandhingsfahigkeit/ is strictly limited by the 
purposes by which its existence is recognised, 
n.ilitv of. The invention of corporations has been justly described by 
a high authority upon the subject as one which, ‘perhaps 
more than any other human device, lias contributed to the 
civilisation of Europe and the freedom of its states/ ‘ By 
this means/ says the same writer, ‘ municipalities were 
furnished with a form of government which never wore out. 
Charitable trusts were secured to the objects of them so long 
as such objects should continue to be found, the protection, 
improvement and encouragement of trades and arts were 

1 Dig. iii. 1.1. a lb. 7. i. 8 lb. 2. 

4 The case of Sutton’s Hospital, 10 Rep. 32 b. 

* Dig. iv. 2. 9, 3. 15 ; cf. Metropolitan Saloon Company r. Hawkins, 4 H. 

& N. 87. 
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permanently provided for, and learning and religion kept. ciur. xiv. 
alive and cherished in times through which probably no 
other means can be mentioned that would appear equally 
well qualified to preserve them V 

The purposes which artificial persons are intended to pro- CWiticn- 
rnote are very various, and such persons may perhaps be 
classified, according as they subserve one or other of them, 
under the following heads 2 : - 

(1) Subordinately political, such us municipal corporations, 
generally. 

(2) Administrative, such as the Trinity House or the 
College of Heralds. 

( 3) Professional, such as the College of Physicians or the 
Incorporated Law Society. 

(4) Iteligmus, such as the Chapter of St. Paul’s or the 
Church Missionary Society. 

(j) Seientilic and Artistic, such as the Royal Society or 
the Poval Academy. 

(6) For the Promotion of Education, such us the Lnivorsity 
of Oxford or tin* Girls Public Hay School Company Limited. 

(7j Eleemosynary, such as St.. Thomas’s Hospital, or the 
Corporation of the Sons of the Clergy. 

(Nj Trading, such as the Great Western Railway, the 
Lambeth Water-works Company* or the Civil Service Supply 
Association Limited. 

The holders for the time being* of certain official positions, 1 Qimsi- 
though not incorporated, are recognised in English law as t -^ ,, » lt 
‘ Quasi-Corporations.’ So the Churchwardens of a parish and 
their successors may hold goods but not land, as if they were 
an artificial person ; and larger rights have been conferred 
by statute upon Guardians of the Poor, and Boards of 

1 Grant, on Corporation#, p. 4. 

* For a classification of juristic persons from the point of view of Roman law, 
see Baron, Paudekten, p. 54. 
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Management of district Schools or Asylums. The tenn is 
also applied to the position occupied under certain statutes 
by Banking partnerships and Commissioners of Sewers h 

The legal position of a corporation of the older type is 
comparatively simple. It exists generally for some purpose 
of public utility, and its members have no defined personal 
interest in the property which belongs to it. 

The most complicated, as well as the most modern, branch 
of the law of artificial persons relates to those which are 
formed for purposes of trade. They are a natural accom- 
paniment of the extension of commerce. An ordinary 
partnership lacks the coherence which is required for great 
undertakings. Its partners may withdraw from it, taking 
their capital with them, and the ‘ firm * having as such no 
legal recognition 2 , a contract made with it could be sued upon, 
according to the common law of England, only in an action 
in which the whole list of partners were made plaintiffs or 
defendants. 

In order to remedy the first of these inconveniences, part- 
nerships were formed upon the principle of a joint-stock, the 
capital invested in which must remain at a fixed amount, 
although the shares into which it is divided may pass from 
hand to hand. This device did not however obviate the 
difficulty in suing, nor did it relieve the partners, past and 
present, from liability for debts in excess of their, past or 
present, shares in the concern. In the interest not only 
of the share-partners, but also of the public with which they 
had dealings, it was desirable to discourage the formation of 

1 There are symptoms of a tendency in England to break down the dis- 
tinction between corporations and societies of other kinds. Cf. the permission 
given, by the Rules of the Supreme Court, of 1SS3, Order xvi. 14, for bringing 
actions in the name of and against an unineorj>orated firm; the definition of 
a 4 Body unincorporated’ in the Customs and Inland Revenue Act, 188; ; and 
the attempt made in the same year to restrain the powers of 1 quasi-corporations ' 

in dealing with their property. On * Halbcorporationen,* see Demburg, P&nd. 
i. p. 1 47. * See now Order xvi. 14, above mentioned. 
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such\ssociations ; and the formation of joint-stock partner- ciur. mv. 
ships, except such as were incorporated by royal charter, was 
accordingly, for a time, prohibited in England bv the 
4 Bubble Act/ 6 Geo. I. c. j 8. An incorporated trading 
company, in accordance with the ordinary principles regulating 
artificial persons, consists of a definite amount of capital 
to which alone creditors of the company can look for the 
satisfaction of their demands, divided into slum's held by a 
number of individuals who, though they participate in the 
profits of the concern, in proportion to the number of shares 
held by each, incur no personal liability in respect of its 
losses. An artificial person of this sort is now recognised 
under most systems of law. It can be formed, as a rule, 
only with the consent of the sovereign power 1 2 * , and is de- 
erihed as a ‘ societe/ or ‘ eompagnie/ ‘anonymo/ an 4 Ac- 
tion gesc 11 sell aft/ or ‘joint-stock company limited V A loss 
pure form of such a corporation is a company the shareholders 
in which incur an unlimited personal liability. There is also 
a form resembling a partnership ‘ en commandite/ in which 
the liability of some of the shareholders is limited by their 
shares, while that- of others is unlimited. 

Subject to some exceptions, any seven partners in a trading 
concern may, and partners whoso number exceeds twenty 
must, according to English law, become incorporated by 
registration under the Companies Aet«, with either limited 
or unlimited liability as they may determine at- the time of 
incorporation. 

The debts of an incorporated company of any kind arc Ikmk 
payable in the first in-tance only out of the corporate funds, corpora 

tioiH. 

1 This requirement has Wn much dixcuHsed in Germany, and haa be'-n 
modified in the later issue* of the HaiidelugeHetzbuch ; hoc arts. 215, 249. 

2 The first Act for limiting the liability of members of Joint-Htock Com- 

panies was 18 &, 19 Viet. c. 133, passed in 1855. Speaking of the disappear- 
ance of the old Trade-guild*, M. de Laveleye Bays: ‘Plus de corporations 

industrielles : lea societes anon vines qui en tiennent lieu ne sont qu’un moycn 
d’associer lea capitaux et non des bommei.’ Forme« primitives de la pro- 
priety, p. 269. 
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Should those funds prove insufficient, the company becomes 
bankrupt, or, as it is variously expressed, ‘ is wound up/ or 
‘goes into liquidation.’ The appropriate Court investigates 
its affairs, and calls upon the shareholders, in the case of a 
limited company, for any balance which may be unpaid upon 
their shares, and, in the case of an unlimited company, for 
any further sum which may lie required from their private 
fortunes. Out of the fund thus available, the claims of 
creditors which have been satisfactorily established are paid 
either in full or rateably, as the case may be, and the company 
ceases to exist. 

The existence of a foreign corporation will generally be 
recognised, if according to the law of the country where it 
was created it. lias attributes similar to those which are 
assigned to corporations by the law of the country in whose 
courts it is plaintiff or defendant 1 * . 

The chief peculiarity of the proprietary rights of artificial 
persons relates to their tenure of land. The accumulation of 
estates in the hands of religious houses was directly opposed 
to the interests of* feudal lords, who accordingly made every 
effort in England to get. rid of such tenure, which they 
described as being ‘in mortua maim,' by a long series of 
enactments. These ‘Statutes of Mortmain ' were extended in 
time to the prohibition of the alienation of land to lay as 
well as to spiritual corporations ; and this continues to be 
the rule of English law to the present day, when no licence 
in mortmain is granted by the Crown, subject to a number 
of statutory exceptions in the interests of religion, charity, or 
other definite public object. The "Wills Acts of Henry VIII, 
now repealed, in giving a general power of devise, contains 
an exception against devises to 4 bodies politic and corporate. 1 

1 A foreign corporation ha8 been admitted in England to be a plaintiff since 

1734, to be a defendant since 1858. 
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A corporation is also usually restrained from parting with its chap. xw. 
landed property, and even from leasing it for more than a cer- 
tain number of years, without the sanction of a public authority. 

The form in which, as a rule 1 , an artificial person ('liters into Contrar- 

. _ ... . . tual di«- 

a contract or otherwise performs a juristic act is, according to abilities. 
English law, by the imposition of its seal : unless, in the case of 
a trading corporation, the act is incidental to carrying on the 
business for which it. is incorporated, and, in the ease of a non- 
trading corporation, when the act is of trivial importance, or 
of urgent necessity 2 . 

There are some acts of which an artificial person is ob- 
viously incapable, and there arc others which, the law will not 
recognise its capacity to perform n . It lias long been settled 
in England that, an assumption on the part of a corporation 
to do what is wholly beyond its competence* may bo ground 
for a forfeiture' of the charier on which its existence depends 4 , 
and there has been of late* years much discussion as to tin* 
classes of corporate acts which the* law will support, as valid 
with reference to individual corporators and to third parties 
respectively. When railway companies were first created 
with Parliamentary powers of a kind never be' lore? entrusted 
to similar bodies, it. soon became necessary to determine 
whether, when once calk'd info existence*, they were' to be 
held capable* of exercising, as nearly as possible, all the 
powers of a natural person, unless expre-rdy prohibited from 
doing >o, or whether their acts must, be strictly limited to 
the furtherance of the purpo-e f<>r which they had been in- 
eorporated. 

The question was first rai.-ed in 1H46, with reference; to the 
right of a railway company to sub.-idiM- a harbour company, 

1 I.e. apart from statutory provisions, such an i i & 12 Viet. «. 63. h. 85. 

a Hilt by 3S k 39 Viet. c. 55. k. 174, a contract tin; value of which exceed# 

£50 made by an urban authority inu-.t be under heal. 

3 On the liability of a e .rporati* n for wrongs, e.g. for tre-pasx, libel, or 
fraud, see Pollock, Torts, e I. v., pp. 53, 278. 

* R. r. Mayor of Lon ion, I Shower 274 ; cf. R. v. Eastern Archipelago Co , 

2 E. k p. 856. 
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chap. xrv. and Lord Langdale, in deciding against such a rightr, laid 
down the law in the following terms : — 

‘ Companies of this kind, possessing most extensive powers, 
have so recently been introduced into this country that 
neither the legislature nor the courts of law have yet been 
able to understand all the different lights in which their 
transactions ought properly to be viewed. ... To look upon a 
railway company in the light of a common partnership, and 
as subject to no greater vigilance than common partnerships 
are, would, I think, be greatly to mistake the functions 
which they perform and the powers which they exercise of 
interference not only with the public but with the private 
rights of all individuals in this realm. ... I am clearly of 
opinion that the powers which are given by an Act of 
Parliament, like that now in question, extend no further 
than is expressly stated in the Act, or is necessarily and 
properly required for carrying into effect the undertaking and 
works which the Act has expressly sanctioned V 

This \ievv, though it- has sometimes been criticised, seems 
now to be settled law. In a recent ease in the House of 
Lords, the permission which the Legislature gives to the 
promoters of a company was paraphrased as follows: — ‘You 
may meet- together and form yourselves into a company, but 
in doing that you must tell all who may be disposed to deal 
with you the objects for which you have been associated. 
Those who are dealing with you will trust to that memo- 
randum of association, and they will see that you have the 
power of carrying on business in such a manner as it 
specifies. You must state the objects for which you are 
associated, so that the persons dealing with you will know 
that they are dealing with persons who can only devote 
their means to a given class of objects 1 2 / 

An act of a corporation in excess of its powers, with re- 

1 Colin in r. Eastern Counties Railway Co., io Beav. 13. 

* Per Lord Hatherley, in Riche r. The Ashbury Carriage Co., L. R. 7 E. 
and I., App. 6S4. 



CORPORATIONS SOLE. 


303 


* 

ferehce to third persons, is technically said to be ultra vire* *, 
and is void even if unanimously agreed to by all the corpora- 
tors. The same term is also, but less properly, applied to a 
resolution of a majority of the members of a corporation which 
being beyond the powers of the corporation will not bind a 
dissentient minority of its members 2 . 

Such artificial persons as have hitherto been described 
result from the combination of a number of natural persons 
for the performance of a common function, and are accord- 
ingly described as ‘ universitates porsonarmn,’ or, in Kngiish 
law, as ‘ corporations aggregate/ An artificial person may. 
however, also exist without being supported by any natural 
person. It may consist merely of a mass of property, of 
rights and of duties, to which the law chooses to give a 
fictitious unity bv treating it as a 4 univ er-dtas bonorum/ 
The most familiar example is a ‘ hereditas’ before it. has boon 
accepted by the heir, which in Homan law is treated as 
capable of increase and diminution, and oven of contracting 
by means of a slave eompiised in it, as if if were a. person 3 . 

It would have been (juite possible to explain in the same 
way the devolution of the lands of the crown, of a bishopric, 
or of a rectory, from the sovereign, bishop, or rector, to his 
successor ; but English law has preferred to introduce for 
this purpose the fiction, peculiar to itself, of a 4 corpora- 
tion sole 4 / The origin of such a corporation is rarely trace- 
able ; but the Master of Pembroke College and the Provost 
of Oriel College, Oxford, were respectively made, corporations 
sole by letters patent of Queen Anne \ 

1 Perhaps first in South Yorkthire Kail. Co. r. (It. N. Rail. Co., 9 Ex. 84 

8 The* Earl of Shrewsbury r. N. Staff Rail. Co., L. It. ] Ivj. 593. 

s Supra, p. 85. 

4 A corporation sole, though it may hold lands, cannot hold goods and 
chattels; because, says Plackstone, ‘such moveable proj»erty is liable to t»e 
lent or embezzled, and would raise a multitude of disputes between the suc- 
cessor and the executor, which the law is careful to avoid.’ Comm. i. p. 478. 

9 See 12 Anne, St. 2. c. 6. 


eu.\r. xiv. 
ntro 

vires. 


( Vrp» na- 
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II. The chief varieties of status among 1 natural persons^may 
be referred to the following* causes: i. sex; 2 . minority; 
3. ‘ patria potesta’ and ‘manus’; 4. coverture; 5. celibacy; 
6. mental defect ; 7. bodily defect ; 8. rank, caste, and 
official position; 9. race and colour; 10. slavery; 11. 
profession; 12 . civil death; 13. illegitimacy; 14. heresy; 
15. foreign nationality; 16. hostile nationality. All of the 
facts included in this list, which might be extended, have 
been held, at one time or another, to differentiate the legal 
position of persons affected bv them from that of persons of 
the normal type 1 . It may be worth while to give a few 
illustrations of each of the special types of status thus 
arising. 

r. The disabilities or privileges of women, as such, must be 
looked for in modern t imes rather in t he department of public 
than in that of private law. It must however be remembered 
that, even in the time of Gains the life-long tutelage of 
women, ‘ propter animi levitatem,’ had not wholly become 
obsolete 2 * , and that, bv a senatnseonsultum passed in the 
reign of Claudius, they were allowed to repudiate any lia- 
bility which they might have undertaken as sureties, ‘quuin 
eas virilibus oflieiis fungi et eius generis obligationibus ob- 
stringi non ^it aequo m V 

2. Minors are, as a rule, capable of holding and receiving 
property, and liable for their wrongful acts, but incapable 
of making a will, or of entering into a valid contract without 
the approval of a guardian or of some public authority 4 5 . The 
exception to this rule, in favour of upholding an infant’s con- 
tracts for necessaries, is obviously made in the interest of the 
infant himself; 1 ne magno incommode afficiantur, nemine 

1 In the Tagore Lectures, 1SS3, Lect. xii. Dr. .lolly gives a curious account 

of the classes of persons incapable of inheriting, according to Hindoo law, and 

according to the Saehsenspiogel. 

* Inst. i. 1 44. 

5 Dig. xvi. 1 . 2. 

* Cf. the Infant Settlements Act, 1855, and the InfanU Relief Act, 1874. 
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cum* his contrahente. cl quodnmmodo eoinmcreio cis inter- chav. xiv. 
dicaturV The age of full majority is differently fixed under 
different systems, and if may he remarked that Knglish law, 
in dividing human life for most of the purposes of privutu 
law into two periods only, that which precedes and that which 
follows the age of twenty-one, has departed from the theory 
of the Roman lawyers and their followers. This theory, which 
postpones the date of full majority till the completion of the 
twenty-fifth year, distinguishes in the preceding period, 
infancy, proximity to infancy, and a qualified majority 
attained hy girls at the a ge of twelve, and by hoys at the age 
of fourteen years. 

3. A ‘ filius familias ' could hold no property, except, in Patna 
later times, what lie acquired hy way of * peculium.’ lit' 1 
could enter into mod contracts, hut was specially disabled, 

hy the sennt useoiisult uni All leedonianum, I’roni borrowing 
money. 

4. The effect of marriage, accru’d ing to most systems ol (-overture, 
law, is to produce a unif y hot ween the husband and wife, 
renderings each of them incapable of suing’ the other 2 , and 

1 I >ig. iv. 24. It is held that things with which an infant is already Miifli- 
cieiitly suppled, although purchased fi- >m a tradi sman ignorant <»f tli* • fact, 
are ru t m m*c-. Parnis r. T" v« , 1 ’ P* T> .jio; Johnstone r. Marks, 

19 q>. pi. l ». 509. 

a Sm h is, f'-r instance, tin- rule of the F.nglihh ('o.Minon Law', Co. hilt. 112a. 

Piit under A .jb Vi.-t. e. 75, a married woman, nd je» 1. to n rtain ex- 
ceptions ‘ ha** iii 1 m t own narne the saue- r-i\il p med<> and nNo the same 
reined e« and re truss hy way of erirninal proceedings, f«»r the protection and 
security • *f her own separate property, as if •■neh property belonged to lier as a 
femf .vo/-,’ and the hud. and may similarly take proceedings, civil or criminal, 
again -‘t hi-* wife. Th,. older theory • *f marriage Ho-rriH still to predomi tint" in 
the United Staten. It ha j indeed been held i/r one of the appellate divisions of 
the U-.urt of New York that a husband may bring an action agaiiiHt his wife 
to r- -cover projierry belonging to him which haH been forcibly seiz'd and 
carried away bv her. Ib-nMl r. I’arkbirr«t, 19 Hun. 3 c H. In Schultz v. 

Schultz, mentioned in a former edition of this work, from information kindly 
supplied by Mr. Roger Foster, the supreme* Court of New York held in 1 S 8 2 
that, in the absence of any exception as to the husband, an Act of i8bo giving 
to any married woman a right of action in her own name against any 
person for injury to her person or character included an action again -t h< r 
husband, and had thus ‘routed and dispelled * the rules of the Common Law, 

X 
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constituting* a sort of partnership between them, in w*hich 
the husband has very extensive powers over the partnership 
property, while the wife has not only no power of alienating 
it, but is also incapable of making a will, or of entering 
into any contract on her own account. The common law 
of England exhibits these disabilities of the wife in their 
strongest form. Of the several systems between which 
French law gives an option to persons about to marry, 
the ‘ regime do la communaute,’ derived from the ‘ cou- 
tumiers,’ is least favourable to the wife, giving, as it does, 
to the husband the absolute control of the common stock 1 ; 
while the ‘regime dotal,’ an imitation of the dotal system of 
Roman law, resembles that modern creation of the English 
Courts of equity, a marriage settlement, in which the wife’s 
‘separato estate’ is protected not only from manipulation 
by the husband, but also against the possibly improvident 
disposal of it by the wife herself 2 . The contractual dis- 
abilities of women in England have been much modiiied by 
recent legislation, especially by the ‘Married Women’s Pro- 
perty Act-, 1S82V 

5. Unmarried and childless persons were punished under 
the lex lulia cl. Tapia Toppaea by forfeiture, either total or 
partial, of the fc ins eapiendi ex testaments. ’ 

6. A lunatic, though capable of holding property, was in 
Roman law incapable of any legal act. ‘ Furiosus nullum 
negotium gerere potest, quia non intelligit quid agit 4 .* In 
modern English law a contract made by him is not ijm facto 
void, nor is it even voidable by him, if entered into by the 
other party without notice of the lunacy, especially if it has 
been wholly or partly executed 5 . A somewhat similar dis- 

wkicli * could not stand the scrutiny and analysis of modern civilization.’ But 
this case lias since been reversed by the Court of Appeals. 

1 Code Civil, art. 1 399. 

3 lb. art. 1540. 

s Repealing the Acts of 1870 and 1874 on the same subject. 

* Inst. iii. 19. 8. Cf. Dig. xliv. 7. 1. 12, 1 . 17. 5. 

5 Moulton v. Camroux, 4 Ex. 17 ; Imperial Loan Co. v. Stone, *91, 2 Q. B. 
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ability has sometimes attached to persons whom a competent cum*, xiv. 
Court has declared to be 4 prodigals.' Drunkenness cannot be 
said to create a status, and its effects in avoiding contracts 
may best be compared with t he similar effects of duress. 

7. Deaf or dumb persons were unable to contract by 4 sti- r.miiiv 

pulatio/ ‘leftvt 

8 . The king, according to the maxim of English law, can Office, 
do no wrong. No action can be brought against, him, nor 
indeed against a foreign sovereign as such, or his ambassador. 

Certain high officials are exempted from responsibility for the 
acts of their subordinates, and various public functionaries arc 
relieved from liability by the Statutes of Limitation at an 
earlier date than other people. 

9. Most of the disabilities formerly attaching in the States Colour 
of the American Union on account of race or colour have now 11,1,1 ,u ' 
been removed b 

10. It may well be questioned whether a human being who Slav. iy 
is incapable of marriage, of holding property, and of contract- 
ing, can be regarded as a legal person at all. This was the 
position of a slave in Roman law, which declares that 4 servile 
caput nullum ius hahet,’ and ‘in personam servilem nulla 
cadit obligatio 2 .’ Nor was his private-law position u llcctcd, 

as Austin seems to think by the constitutions which made 
it penal for his master to kill or grievously ill-treat him 
without cause. These were in truth analogous to the pro- 
visions in modern systems of public law for the prevention of 
cruelty to animals. Since however a slave has, even for legal 
purposes, some of the characteristics of a human being 4 , it 

,'C. A.) 599. J’.y the Indian Contract Act of 1872, §§ II, 1 2, contracts entered 
into during lunacy or drunkenness are void. Cf. supra, p. 220. On the tort 
of a lunatic, see Dig. ix. 2. 5. 2. 

1 See Stimson, American Statute-law, art. 605. Though in Oregon and 
Nevada no Chinaman or Mongolian can be employed in public works, or in 
city buildings or groundn. 

8 Dig. v. 5. 4. 3 Vol. ii. p. 8. 

4 f ]psi her vo facta iniuria inulta a praetore relinqui non debuit, rnaximo »i 
verberibus vel quaestione fieret, hanc enim et servum sentire palain eit.' 

Dig. xlvii. 10. 15. 35. 

X 2 
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is necessary to point out that his status is in private Taw 
abnormal to the extent of being* non-existent. 

11. A soldier on active service enjoys, under most systems, 
certain exceptional testamentary privileges. By English law 
a barrister is incapable of validly contracting to be paid for 
his professional assistance ; and the same disability attached 
till recently 1 also to a physician. 

1 2. The effects of * entering into religion,’ according to 
English law, have been already noticed 2 . Similar effects still 
follow according to the law of the Hindoos. A somewhat 
similar loss of legal rights resulted also from attainder for 
treason or felony 3 . 

13. An illegitimate child is incapable of inheriting ( ab 
in testa to ’ from an ascendant or collateral, because the law 
regards him as ‘ nullius films.’ Under the French Code such 
a child may however acquire a limited right of succession 
if solemnly recognised by his parents, or one of them 4 . 

14. Religious nonconformity has been an important cause 
of civil disability from the* date of the imperial constitutions 
which are collected in the first book of the Code of Justinian, 
down to the laws bv which a Homan Catholic was disqualified 
from owning a horse worth more than £j in Ireland, or 
which rendered Jews incapable of holding land in Rou- 
mania. 

13. The gradual extension of the rights of { connubium ’ 
and ‘commereium * with Roman citizens to the neighbouring 
Italian tribes is a well-known chapter of the history of 
Roman law. The Act of 1870, by which aliens were allowed 
to own freehold land in the United Kingdom, marks the last 
step in the assimilation of their position, as far as private 
law is concerned, with that of British subjects. 

16. The contracts of an alien enemy with a British subject 


1 See 21 & 22 Viet. c. 90. a. 31, now superseded by 49 & 50 Viet. c. 48. a. 6. 

v Supra, p. 84 ; Jolly, Tagore Lectures, pp. 175, 278. 

9 See now 33 & 34 Viet. c. 23. 

* Art. 334. 
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made during 1 the war are void, and his right to sue upon chap. xiv. 
other causes of action is suspended during the war. 

The incapacity by English law of the witness to a will to 
take a legacy under it, and of a man to marry the sister of his 
deceased wife ; so also of a husband or wife, as a rule, to take 
by donation one from the other in Roman law, are instances 
of restrictions placed upon persons occupying for the time 
being certain relations to other persons, which from the 
limited extent of their operation can hardly be said to 
constitute a status. 



CIIAFTER XY. 

private law: adjective. 


A itEMKDiAL right is in itself a more potentiality, deriving* 
all its value from tlie support which it can obtain from the 
power of the state. The mode in which that support may be 
secured, in order to the realisation of a remedial right, is 
prescribed by that department of law which has been called 
‘adjective,' because it exists only for the sake of ‘substantive 
law 1 , 1 but is probably better known as ‘ Procedure 2 * * * * 7 .’ In the 
exceptional cases in which an injured party is allowed to 
redress his own wrong, Adjective law points out the limits 
within which such self-help is permissible. In all other cases 

1 Supra, pp. 7S, 147. Set* Rentliam, Works, ii. p. 6. 

- The term * Procedure’ was, till the passing of the Common Law Pro- 

cedure Acts, unfamiliar in English law. It is said by Lush, L. J., to denote, 

like ‘Practice,’ in its larger sense, * the mode of proceeding by which a legal 

right is enforced, as distinguished from the law which gives or defines the 
right, and which by means of the proceeding the Court iB to administer ; the 

machinery as distinguished from the product.* Poyser r. Minors, L. R. 

7 Q. R. I>. 329, p. 555. Procedure is by many German writers very in- 
appropriately called * formal law.’ 
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it aipounces what steps must be taken in order duly to set in 
motion the machinery of the law-courts for the benefit either 
of a plaintiff or of a defendant. 

Rules of procedure occupy so prominent a place in early 
society, and furnish so much curious illustration of the history 
of civilisation, that they have attracted a share of attention 
perhaps in excess of their real importance. One might almost 
suppose from the language of some writ ers that an elaborately 
organised Procedure may precede a clear recognition of the 
rights which it is intended to protect. It lias been said that 
law is concerned more with remedies than with rights. It. 
would be as reasonable to say that a field consists in its hedge 
and ditch rather than in the space of kind which these enclose. 
In point of fact, a right must be recognised at least as soon 
as, if not before, the moment when it is fenced round by 
remedies. The true interest of the topic of Procedure* is 
derived, first , from the close connection which may be traced 
between its earliest forms and the anarchy which preceded 
them *, and secondly from the manner in which the tribunals 
have contrived, from time to time, to effect, changes in the 
substance of the law itself, under cover of merely modifying 
the methods by which it is enforced. 

Adjective law, though it concerns primarily the rights 
and acts of private litigants, touches closely on topics, such 
as the organisation of Courts, and the duties of judges and 
sheriffs, which belong to public law. It. comprises the rules 
for (i) selecting the jurisdiction which has cognisance of the 
matter in question ; (ii) ascertaining the Court, which is 
appropriate for the decision of the matter ; (iii) setting in 
motion the machinery of the Court so as to procure the de- 

1 See, for in-tanee, Sir II. Maine's Karly History of Institutions, lect. ix. 
and x., and liin interesting remark**, in Karly Law and Custom, j>. 364, on tlie 
prominent position occupied by Procedure in ihe XII Tables, as contrasted 
with its r» legation to the last place in the Institutional writers of the 
Empire. ‘ Trial by battle ’ was a late survival in England of regulated self- 
help. After the last reported case of the kind, Ashford v, Thornton, I B. 
& Aid. 40?, it waa abolished by 59 (L III. c. 46. 


CHAI\ XV. 


Contents. 



312 


PUT V ATE law: adjective. 


ch\p. "xv. cisioii *, and (iv') setting in motion the physical force by which 
the judgment of the Court is, in the last resort, to be rendered 
effectual. These rules, like those of substantive law, are 
primarily applicable to persons of the normal type, and only 
with certain modifications to abnormal persons. 

Juristic- i. It is by no means the case that a remedial right is 
capable of being enforced everywhere. An English Court 
will for instance entertain an action for breach of contract 
quite irrespectively of the place where it was made, or broken, 
or in -which the parties reside, but will hardly hear an appli- 
cation for a divorce unless the parties are domiciled in the 
country, nor would till recently try an action for trespass to 
land unless the land were within the realm. 

Court. ii. It is also necessary that proceedings be taken in the 

appropriate Court.. Thus in England, even after the changes 
introduced by the Judicature Acts, it is still necessary that an 
administration action should be commenced in the Chancery 
division, and a salvage action in the Admiralty division, of 
the High Court of Justice. There arc also matters which can 
only he tried in one or other of the divisions of that Court, 
and not. in any inferior tribunal. 

The action. iii. The choice of the appropriate Court is a simple matter 
compared with rightly setting its machinery in motion. In 
this operation, which has been described by such phrases 
as ‘ legis actio,’ ‘l'instance/ ‘la demande judiciaire/ ‘action,’ 
‘suit.,’ ‘Verfaliren/ the following stages are usually distin- 
guishable. 

Citation. i. The summons, or citation, by which the plaintiff brings 
the defendant into Court. 

Ploadings. 2 . The pleadings, ‘ l’instruction do la cause/ by which the 
plaintiff informs t he Court and the defendant of the nature 
of his claim, and the defendant states the nature of his 
defence. The defence may be to the effect that, even 
granting the truth of the plaintiffs allegations of fact, they 
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are in law no ground for bis claim against the defendant, chap. xv. 
or it may consist in denying altogether the facts alleged by 
the plaintiff, ox in admitting them, but alleging other facts, 
such as a release, or the Statutes of Limitation, which neu- 
tralise the effect which they would otherwise have had. 

A defence of the last-mentioned kind was called in Homan 
law an ‘ exceptio, 5 and in England a plea in ‘ confession and 
avoidance 1 * 3 . 5 A plea may be either ‘dilatory,’ showing that 
the right of action is not yet available, or ‘peremptory,’ 
showing that it is non-existent. The exchange of pleadings 
continues till it is clear how much is admitted and how much 
is denied on either side, and therefore what is precisely the 
dispute between the parties. This process may be carried on 
orally in the presence of the Court., as under the new eode 
of Civil Procedure for the German Empire*, or in writing 
or print, as in England. When well managed it. gives much 
scope for dexterous intellectual fencing, but its tendency to 
over-subtlety has been a fertile theme for legal critics from 
the time of Gaius to that of Hcntham \ 

3. The trial, hearing, or ‘ audience, 5 at. which each of the Trial, 
parties endeavours to establish to the satisfaction of the 
Court the truth of the view maintained by him of the ques- 
tion at issue, whether it be one of law or one of fact ; if 


1 ‘ Compnratae sunt autt 111 cxceptioncs defcndendoruin coruin gratia rmn 
quibus agitur: saepe enim acoidit ut, licet ipsa actio qua actor experitur iimta 
sit, tainen iniqua nit adversus turn cum quo agitur.’ hint. iv. 13. 

a Civilprozessordnung fur das Deutsche Reich, § 119. Rut in * An waits* 
prozense, ’ i. e. when professional representatives must be employed, disadvan- 
tages as to costs, and otherwise, follow, unless ‘ die iniindlieho Vorhandlung’ 
is ‘ durch Scliriftsatze vorbereitet,’ § jzo: and copies of these writings are to 
be filed in Court, § 124. Cf. the recommendations of the Lord Chancellor's 
Committee on Procedure, 1S81. 

3 The ‘ legis actiones,' says Caius, gradually fell into disrepute, ‘nainque ex 
nimia Bubtiiitate veterum, qui tuue iura condiderunt, eo res perducta est, ut 
vel qui minimum errasset litem perderet ; ’ iv. 30: and he gives the following 
instance, ‘ cum qui do vitibus succisis ita egisset ut in actione vites nominaret, 
responsum est eum rem perdidisse, quia debuisset arbores nominare, eo quod 
lex xii tabularum, ex qua de vitibus succisis actio competeret, generaliter do 
arboribus succisis loqueretiir ; ’ ib. 11. Cf. lientharn, Works, ii. p. 14. 
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of law, by citing authorities, if of fact, by adducing proofs. 
Proofs may be either documentary or oral, and certain rules 
exist in most systems with reference to their admissibility, 
amounting in some systems to a body of law of no little 
complexity. Such a 4 law of evidence * is more necessary 
when questions are tried by a jury than when they are decided 
by a professionally trained judge. Its objects are, on the 
one hand, to limit the field of enquiry, by the doctrine that 
certain classes of facts are already within the ‘judicial 
notice ’ of the Courts, and by 4 presumptions * by which cer- 
tain propositions are to be assumed to be sufficiently proved 
when certain other propositions have been established ; and 
on the other hand, to exclude certain kinds of evidence as 
having too remote a bearing on the issue, or as incapable of 
being satisfactorily tested, or as coming from a suspicious 
quarter 1 . For the last-mentioned reason certain classes of 
persons, or persons occupying certain relative positions, are 
rendered incapable of being witnesses. There are also rules 
regulating the right of the parties to appear in person, or 
to be represented by advocates, and the order in which the 
parties or their advocates may tender their evidence and 
address the Court. 

4. The judgment, bv which the Court, decides the question 
in litigation. It may relate to a right to property, or an 
ascertainment 2 or a dissolution 3 of status, or an affirmation 
of the due execution of a legal act, or an award of damages 
for a wrong, or an order for the specific performance 4 or non- 
performance of a certain act. 

The judgment usually charges upon the losing side the 

1 The German Civilprozessordnung in opposed to Presumptions and other 
so-called ‘artificial’ proofs; cf. § 259. The Einfuhrungsgesetz, § 14, repeals 
laws restricting modes of proof. The theory of legal proof is no doubt largely 
due to the canonists, but it can hardly be said to have been wholly unknown 
to Roman law. See the opinion of Favorinus, apud Gell. Noctes A. xiv. 2. 

2 E. g* on a declaration of nullity, or under the Legitimacy Declaration Act, 
21 & 22 Yict. c. 93. 

* On a decree of divorce. 


4 Cf. supra, p. 283. 
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‘ costs » to which the other party has been put in consequence ciur. xv. 
of the suit 1 . 

5. The procedure on Appeal, when an Appeal is possible Appeal, 
and is resorted to by either party 2 3 . 

iv. Execution, whereby a successful party culls upon the Execution, 
officers of the Court, or other appropriate State functionaries, 
to use such force as may be necessary in order to carry the 
judgment into effect. It may be remarked that, a successful 
defendant, except for the recovery of his costs, has obviously 
no need of execution, and that execution of a judgment in 
a civil cause is not ex ojh'cio , i. e. does not take place except 
on the demand of a litigant party. The constitutions of 
nineteen States of the United States provide that the privi- 
leges of a debtor to enjoy the necessary comforts of life shall 
be recognised by wholesome laws exempting a reasonable 
amount, of his property from execution. Sixteen States have 
now 4 Homestead laws/ exempting a homestead for the shelter 
and protection of the family from execution or judicial sale 
for debt, unless both husband and wife have expressly joined 
in mortgaging, or otherwise subjecting it to the claims of 
creditors 

Eesidcs the original parties to an action, whose interests Extraneous 
are directly involved in it, other persons may he brought 
into it by the authority of the Court. In some actions, 
which involve wider interests than those of the parties, notice 


1 Cf. supra, p. 164. .Justinian ’« Legislation upon the subject is contained in 
Cod. i. 3. 13. Costs were in England vu nonthu unknown to the common law, 
but were given to the plaintiff' by 6 Ed. J. c. 1, to the defendant by 23 II. 
VIII. c. 15. At one time also the judgment contained a direction ‘that the 
plaintiff or the defendant be amerced, or in mercy, “in miHericordia domini 
regis,” for his fal.-e claim (or, for his wilful delay of justice,. * 

2 The Sachsensph-gel gave a right of appeal to a dissentient member of the 
Court, as having an interest on public grounds that the law should be correctly 
stated. 

3 See Stimson, American Statute-law, §§ 81, 83. The first * Homes tead 

law * was passed in 1836, by the Republic of Texas. 
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must be given to a State functionary, who may then intervene 
in the proceedings on public grounds x . 

A maximum interval may be fixed between each step in an 
action, on pain of a decision being given ‘ in default * against 
the party who neglects to proceed in due course. 

Adjective, no less than Substantive, law may be normal 
or abnormal : that is to say, artificial persons, and such 
varieties of natural persons as those considered in the pre- 
ceding chapter, are in a different position with reference to 
suing and being sued from that occupied by ordinary 
individuals. The modifications of the rules of procedure which 
take place with a view to abnormal personality are of a some- 
what technical character ; and it may be sufficient here to 
refer, by way of illustration, to the rules of English law, that 
an alien enemy has no c persona standi in iudicio,’ that a peer 
is privileged from arrest, as is a clergyman on his way to or 
from the performance of divine service, that if one of the 
parties in an action for a divorce be lunatic, the suit may 
proceed notwithstanding his, or her, inability to plead ; and to 
the recently abrogated rule that a husband must be joined in 
an action against his wife. 

1 Sec Code dc Procedure Civile, P. 1 . liv. ii. tit. 4, I)e la Communication au 
Mini store Public; Cericlitsverfassungsgesetz fur das Deutsche Keicb, § 142 ; 
Civilprozessordnung, § 56S ; and, as to the Queen’s Proctor, 23 & 24 Viet. 
. 144, h. 5. 



CHAPTER XVI. 

rriiLir law. 

‘ I rONSiDKn/ says Lord Bacon , 4 tlmt it is a true and received The ehar- 

. . . . . , acleristltJH 

division of law into tus jntblinuii and v/os* privatum, the one „f public 
being the sinews of property, and the oilier of government V lliw ‘ 

The nature of the distinction has been already explained 2 . In 
private law the State is indeed present, but it is present only 
as arbiter of the rights and duties which exist between one of 
its subjects and another. In public law the State is not only 
arbiter, but is also one of the parties interested. The rights 
and duties with which it deals concern itself of the one part, 
and its subjects of the other part, and this union in one per- 
sonality of the attribute's of judge and party has given rise 
to the view, from which we have already expressed our 
dissent, that the State, or, as it is expressed, the Sovereign, 
not only lias no duties, but also lias no rights properly so 
called 3 . 

The conception of public, as opposed to private, law is due 

1 Preparation towards the Union of Lawn, Works, vii. 731. 

2 Supra, p. ill. 3 Supra, p. 115. 
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cmr. xvi. to tbc Homans, wbo say of it c ad statum Tei Homanae s^ectat,’ 

‘ in sacris, in sacerdotibus, in magistratibus consislit V and, as 
a matter of fact, include in it also the law of crime. With 
this extended meaning the phrase has been accepted, and is 
in daily use, in the legal speculation and practice of the con- 
tinent of Europe, but unfortunately finds no equivalent in 
our insular legal terminology 1 2 3 . An English lawyer, when he 
had been made to understand the idea, which to his foreign 
colleagues is at once rudimentary and indispensable, would 
probably come to the conclusion that it covers the topics 
which are recognised in this country as ‘Constitutional law,* 
‘ Ecclesiastical law/ £ Revenue law/ and ‘ Pleas of tin* Crown/ 
It is therefore somewhat remarkable that perhaps the most 
masterly summary of the nature of public law is to be found 
in the writings of an English Lord Chancellor. ‘ I us Priva- 
tum/ says Lord Paeon/ ‘sub tutela Iuris Publici latet. Lex 
cnim cavct civibus. magistrates legibus, magistratuum autem 
nut.horit.as pendet ex maiestate imperii et fabrica politiae et 
legibus fundament alibus. Qua re si ex ilia parte sanitas fuerit 
et recta const it utio, leges crunt in bono usu, sin minus, parum 
in iis pracsidii erit. Nequc tamen Ius Publieuin ad hoc 
tantum special ut addatur taiujuam custos Juri Private, no 
illud violctur af-que ut- cessent iniuriae, sod extendil-ur etiam 
ad religioncm et arma, et disciplinam et ornamenta et- opes, 
deniquo ad omnia circa Rene Esse civitatis 'V 

Its part*. The distinctions in accordance with which the field of 
private law has been divided and subdivided apply to 
public law also. In the latter as well as in the former we 
may detect a ‘ substantive ’ body of principles adopted for 

1 Dig. i. I. 1. 2. ‘Publicum ius est quod ad statum rci Romance spectat, 
privatum quod ad singuloruw utilitatem. Sunt cnim quaedam pnblice ntilia, 
qnaedam privatim.’ 

1 The two departments were similarly confused in Old German law. Cf. 
Bluntschli, Deutsche StatsKLre, p. 7. 

3 Exemplum tractatus de Iustitia universali, Works, i. p. S04; cf. ib. vii. 
P 73-* 
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tlie general welfare, and 4 adjective ’ rules by which those cu\r. xvi. 
principles are safe-guarded and reduced to practice. The dis- 
tinction between rights ‘in rcm* and rights ‘in personam’ is as 
clearly traceable in one department of law as in the other, as 
is also that between rights ‘antecedent , 1 and ‘ remedial/ and 
that between rights ‘ normal * and ‘ abnormal.* 

Thje last-mentioned distinction is indeed so strongly marked 
in public law as to have led to a serious misconception as to 
the nature of the whole subject. The reason is not far to 
seek. Of the two persons who are constituent elements of 
every right, one must, always in public law be the State, 
acting of course through its various functionaries. Now a 
State is an artificial person, the often highly complex con- 
struction of which introduces numerous complexities into the 
rights of which it is one of the factors. Mr. Austin was so 
struck with this characteristic of public law as to bo led to 
identify the whole subject with those rules which define the 
different kinds of political status, and so to deny its separate 
existence, and to regard it merely as one branch of what he 
calls the law of persons, but we prefer to describe as the law 
of abnormal rights. He is thus a revoltor, in the unwont ed 
company of Blaeksione, against what, according to the Roman 
and modern continental systems, is the primary division of 
the field of law. Instead of attempting a detailed disproof of 
a heresy which perhaps sufficiently refutes itself, by leading 
its apologist to conclusions which he evidently feels to be 
inconvenient, it may perhaps be sufficient to confront it with 
what we conceive to be* the true doctrine, namely that among 
the distinctions which are traceable in public as well as in 
private law, that between normal and abnormal rights is 
among the most conspicuous. 

It by no means follows from the same principles of division 
being applicable both in public and in private law, that they topic*, 
are most conveniently applied in the same order in the two 
departments, or that their application produces in each case 
similar results. 
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The correlation of the parts of public law one to another is 
indeed far from being settled. It never attracted the attention 
of the Roman lawyers, and has been very variously, and 
somewhat loosely, treated by the jurists of modern Europe. 
The subject is indeed one which lends itself but reluctantly 
to systematic exposition, and it is with some hesitation that 
we propose to consider it under the heads of — I. Constitutional 
law; II. Administrative law ; III.' Criminal law; IV. Criminal 
procedure ; V. the law of the State considered in its quasi- 
private personality ; VI. the procedure relating to the State 
as so considered 1 . 

The first four of these heads contain the topics which are 
most properly comprised in Public law. It would be possible, 
though not convenient, to arrange these topics in accordance 
with the classification adopted in Private law. If the attempt 
were made, antecedent rights would have to be sought for in 
Constitutional, in Administrative and also in Criminal law r ; 
remedial rights in Criminal and also in Administrative law ; 
adjective law mainly in Criminal procedure ; and abnormal 
law mainly in Constitutional and Criminal law. The impor- 
tance of the last -mentioned topic is due, as already stated, 
to the fact, that., whereas in Private law both of the persons 
concerned with any given right are, as a rule, perfectly 
similar, and of that normal type which requires no special 
investigation, the persons concerned in a Public-law right are 
necessarily dissimilar, one of them being always that highly 
abnormal person which is called a State. It may also be 
remarked that the majority of the rights dealt with in Public 
law are permanently enjoyed by the State as the person of 
inherence against its subjects as the persons of incidence. In 
Private law, on the contrary, lie who is to-day the person 
of inherence with reference to a right of any given descrip- 
tion may very probably become to-morrow the person of 


1 It may be worth while to remark that what the Germans call ‘ Staatsrecht 1 
deals with the topics into which we have analysed ‘ Public law,’ omitting 
Nos. Ill and IV. 
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incidence with reference to a precisely similar right, and 
vice versa. 

The rules contained under the fifth and sixth heads of our 
arrangement are rules of Public law, because they relate to 
the rights of the State ; but they approximate closely to rules 
of Private law, because they relate to the State merely 
as the greatest of artificial persons, and not as governing, 
administering, or preserving order. 

It is beyond the scope of the present treatise to attempt 
more than a very brief indication of the topics included under 
each of the six heads under which we have distributed the 
matter of Public law. 

I. The primary function of Constitutional law is to ascer- 
tain the political centre of gravity of any given State. It 
announces in what portion of the whole is to lx* found the 
'internal sovereignty/ ‘ suprcina potestus/ * Staatsgcwult/ or, 
as Aristotle called it, to KVfnov tj/v 7ruAeuu? l . In other words, 
it defines the form of government. 

The sovereign part, of the State, as thus ascertained, is 
omnipotent. Since it is the source of all law, its acts can 
never be illegal. As little can they be, strictly speaking, 
unconstitutional. The latter term is properly applied only to 
characterise an act of an inferior political authority in excess 
of its delegated powers. Thus a statute passed by the Congress 
of the United States may be unconstitutional, because tho 
sovereign people has empowered the President, and Congress 
to legislate only subject to certain reservations, and has 
entrusted to a Supreme Court the duty of deciding whether 
anv given enactment is or is not made in pursuance of the 
restricted powers thus delegated ; hut the authority of the 
Queen. Lords, and Commons in England is fettered by no such 
limitation. An act is, strictly speaking, never unconstitu- 

1 T’olit. iii. 10. I. IloAxTcm fit v -yap tern reifis rem vnKtertv if vtpi rrL d/>x«v, 
r iva Tpbirov vtvifirfvrcu, teal n to revptov rrf% iroAtrci'as feed n to rtAoj {xdarqr 
TTfs Kuuwvias €<mV. Ib. iv. I. I. Cf. :-ii]»ra, |>. 43 . 
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chap. xvi. tional unless it is also illegal, and can never be either if it is 
the act of the sovereign power. Only in a lax sense of the 
term is it permissible to describe as unconstitutional acts of 
the sovereign power which run counter to the expectations 
and political usages of the inhabitants of a country. 

Its factors. The definition of the sovereign power in a state necessarily 
leads to the consideration of its component parts. The distinc- 
tion between legislative, executive, and judicial functions is 
as old as Aristotle 1 ; but it was left for Montesquieu to point 
out the importance of these several functions being discharged 
by distinct groups of persons 2 . With reference to all these 
questions constitutional law enters into minute detail. It 
prescribes the order of succession to the throne ; or, in 
a Republic, the mode of electing a President. It provides 
for the continuity of the executive power 3 . It enumerates 
the 1 prerogatives * of the ting, or other chief magistrate. It 
regulates the composition of the Council of State, and of the 
Upper and Lower Houses of the Assembly, when the Assembly 
is thus divided ; the mode in which a seat is acquired in the 
Upper House, whether by succession, nomination, election, or 
tenure of office ; the mode of electing the members of the 
house of representatives; the powers and privileges of the 
assembly as a whole, and of the individuals who compose it ; 
and the machinery of law-making. It deals also with the 
ministers, their responsibility and their respective spheres of 
action ; the government offices and their organisation ; the 
armed forces of the State, their control and the mode in which 
they are recruited ; the relation, if any, between Church and 
State 4 ; the judges and their immunities ; their power, if any, 

1 Polit. iv. ii. i. 

* Esprit, xi. c. 6. 

* \\ itli the maxim ‘the King never dies/ cf. * Sedes Apostolica non 
moritur/ c. 5. de rescr. in Scxt. 1. 3. 

4 Ecclesiastical is sometimes coordinated with Public and Private law. 
‘Nam et genera [logum] sunt tria, sacri, publici, privati iuris.’ Quint, ii. 4. 
Cf. ‘ Ius triplex tabulae quod ter sanxere quaternae, 

Sacrum, privatum, populi commune quod usquam est.' Auson. Id. xi. 61. 
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of disallowing as unconstitutional the acts of non-sovereign chap. xvi. 
legislative bodies ; local self-government ; the relations be- 
tween the mother-country and its colonies and dependencies. 

It describes the portions of the earth’s surface over which the 
sovereignty of the State extends, and defines the persons who 
are subject to its authority. It comprises therefore rules for 
the ascertainment of nationality 1 , and for regulating the 
acquisition of a new nationality by ‘ naturalisation/ It 
declares the rights of the State over its subjects in respect 
of their liability to military conscription, to service as jury- 
men, and otherwise. It declares, on the other hand, the 
rights of the subjects to be assisted and protected by the 
State, and of that narrower class of subjects which enjoys 
full civic rights to hold public offices and to elect their 
representatives to the Assembly, or Parliament, of the Nation. 

Among the circumstances which may disqualify a subject 
for citizenship are minority, infamy, heresy, colour, lack of 
settled abode, insufficiency of income, and also sox, for in 
spite of the tendency of modern thought upon this subject, 
there are still those who say, ‘ die Politik ist Saebc des 
Mannes 2 3 .* 

A constitution has been well defined as 4 I’ensemble dcs 
institutions et des lois fondamcntules, destinies regler 
1 ’action de l’administration et de tons les oitoyensV It is 
often, as in England, an unwritten body of custom, though, 
since the assertion of the 4 rights of man ’ which preceded 
the French Revolution, the written enactment of such fun- 
damental principles has been not uncommon, as well on the 
European continent as in America. A written constitution 
usually contains provisions which make innovation less easy 
than in the case of customary constitutions, such as that of 


1 M. Cogurdan, La Nationality, p. 2 , point* out the recent origin of thi* 
term, and that it apj tears in the Lictiormaire de l’Acadeinie franyaise for the 
first time in the edition of 1835. 

* liluntschli, Lie Lehre void modernen Staat, i. p. 246. 

3 Ahrens, Cours, iii. p. 380. 


V 2 
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ap. xvi. England, any part of which may be modified by an ordinary 
act of Parliament 1 . 

The contents of the constitutional branch of law may be 
illustrated by reference to a piece of proposed legislation, 
which enters far more into detail than is usual in such 
undertakings. The draft Political Code of the State of 
New York purports to be divided into four parts, whereof 
‘ The first declares what persons compose the people of the 
State, and the political rights and duties of all persons 
subject to its jurisdiction : the second defines the territory 
of the State and its civil divisions : the third relates to 
the general government of the State, the functions of its 
public officers, its public ways, its general police and civil 
polity : the fourth relates to the local government of 
counties, cities, tow r ns, and villages/ The Code begins 
with an announcement that ‘ the sovereignty of the State 
resides in the people thereof/ and the people is said to 
consist — c i. of citizens who are electors; 2. of citizens not 
electors/ 

The constitutions of federal governments, such ns those 
of the United States or Switzerland, contain provisions upon 
many topics of private law T , such as respect for property and 
contracts. The reason being, as has well been stated, that 
‘ certain principles of policy or justice must be enforced upon 
the whole confederated body as well as upon the separate 
parts thereof, and the very inflexibility of the constitution 
tempts legislators to place among constitutional articles 
maxims which (though not in their nature constitutional) 
have special claims upon respect and forbearance 2 / 


1 Ahrens, Court*, iii. p. 38 1. Mr. Bryce has suggested the use of the terms 
‘rigid* and ‘flexible’ to express this distinction. See now his American 
Commonwealth, i. pp. 475-47S. See also Professor Dicey’s instructive and 
ingenious applications of the distinction, Law of the Constitution, ed. iv. 
pp. 118-128. 

* Dicey, u. s. p. 1 43. Cf. Bryce, u. s. ii. p. 41 . It is thus that questions such 
as those raised in the Dartmouth College case, supra, p. 224 u. t are brought 
before the Supreme Court. 
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H. The various organs of the sovereign power are described chap. xvi. 
by constitutional law as at rest ; but it is also necessary that Aa,n . ini - 
they should be considered as in motion, and that the manner Law. 
of their activity should be prescribed in detail. The branch 
of the law which does this is called Administrative law, 

‘ Verwaltungsrccht/ in the widest sense of the term. In 
thk sense Administration has been defined as ‘ the exercise of 
political powers within the limits of the constitution 1 / as ‘ the 
total concrete and manifoldly changing activity of the State 
in particular cases 2 3 / and as ‘ the functions, or the activity, of 
the sovereign power V 

Different views are taken as to the topics which are included He widen* 
under this very wide conception. It, mav fairly be said to MunM1 ’ 
include the making and promulgation of laws, the action of the 
government in guiding the State as a whole, the administra- 
tion of justice, t he management of the property and business 
transactions of the State, ami the working in detail, by means 
of subordinates entrusted w it h a certain amount of discret ion, 
of the complex machinery by which the State provides at once 
for its own existence and for the general welfare. 

Administrative law, as thus conceived of, is not a coherent Humor 
body of doctrine, and it is convenient so to specialise the use 
of the term as to apply it only to two of the live above- 
mentioned topics. Of the rest, legislation and executive 
government are more fitly treated of under those chapters of 
Constitutional law' which deal with the legislature and the 
sovereign; the rules for the administration of justice must 
be sought, so far as they provide for the organisation of the 
courts, under Constitutional law, so far as they govern civil 
procedure, under Adjective Private law, and so far as they 
govern crimes and criminal procedure, under those heads of 
Public law, namely the third and fourth, which we devote 
specifically to those tojjies ; w hile the law relating to the 

1 Ahrens, Coum, ii. p. 380. 

a Bluntschli, u. s. iii. p. 465. 

3 Putter, apud Uolzendorff, Encyclopadie, Er«ter Tbeil (ed. i.;, p. 695. 
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State property and its business transactions would be fotind 
in the fifth and sixth of our heads of public law. 

Administrative law, in the specific sense of the term, which 
is identical with that in which some German writers employ 
the term ‘ Polizei, 5 deals with such topics as the following : — 

i. The collection of the Revenue. 

r 

ii. The recruitment, equipment, and control of the Army 
and Navy ; Ship-building and Fortifications. 

iii. The government of Colonies and Dependencies. 

iv. The collection of statistics ; the registration of births, 
deaths, and marriages (‘etat civil *) 1 and of conveyances and 
mortgages of land ; the custody of wills; the naturalisation 
of aliens; the granting of charters to corporations. 

v. The promotion of the material welfare of all the in- 
dividuals of whom the State is composed, either by the 
prevention of evil or the production of good. Among the 
operations carried on by State functionaries for this purpose 
are the following : — 

1. Measures of sanitary precaution, such as the organisa- 
tion of drainage, the inspection and even destruction of 
unhealthy dwellings, the regulation of dangerous undertak- 
ings, such as mining, and of unwholesome trades ; the in- 
spection of ships ; the prevention of the employment of 
women or children in certain occupations, or for more than 
a certain number of hours ; quarantine ; vaccination ; the 
supply of pure water ; the prevention of the adulteration of 
articles of food and drink 2 . 

2 . The regular working of a poor-law, or the exceptional 
working of relief works and doles in time of famine. 

1 In France thiB is dealt with as a matter of private law*, in the Code Civil. 

9 Mr. Traill has well remarked that whenever the modern state has thought 
fit to depart from the system of laissez-fuire, it has not been content with 
merely commanding the citizen to do certain things, but has itself seen to his 
doing them. Central Government, p. 158. For a thorough-going protest 
against government inspection, see Mr. Herbert Spencer’s The Man versus 
the State. 
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3* The visitation of lunatic asylums and nunneries. chap. xvi. 

4. The protection of the coinage and the inspection of 
weights and measures. 

5. The supervision of professions and trades. 

6. The collection of information as to foreign commerce ; 
the supervision of banks, insurance societies, and eompanies 
generally. 

7. The supervision of roads, railways, canals, telegraphs, 
and posts. 

8. The maintenance of lighthouses, harbours, sea-walls, and 
dykes. 

9. The preservation of order, the detection of crime, and 
the management of prisons. 

vi. The promotion of the intellectual and moral welfare of M«»ral 
the public generally, by such measures as : — 

1. The organisation of schools, and the sustentation of 
museums and libraries. 

2 . The prevention of Sunday trading, the supervision of 
places of amusement, and the licensing of plays. 

It must be remembered that much of this work, except in K«*lf- 

• k f °v<!rn- 

very highly centralised States, is ent rusted to local authorities, 
often to the same authorities who also exercise an inferior 
criminal jurisdiction. 

Disputed questions of administrative law, or cases of Ailmini- 

... . .-i'll 1, Hirativc 

refusal to comply with its rules, are in hngland usually in j„ r i M ji c - 
minor matters brought before a justice of the peace. More t,on * 
serious questions are tried in the superior courts. Although 
military and ecclesiastical discipline is enforced by Courts 
martial and Courts Christian, no person is by virtue of 
his official position exempted from the jurisdiction of the 
Common law. But it is maintained by some writers that 
questions affecting official persons, as such, should be exclu- 
sively decided by special tribunals, which accordingly exist 
in many countries, with a hierarchical organisation. An 
appellate ‘ Verwaltungsgerichtshof * was, for instance, estab- 
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chap. xvi. lished in 1863 for the Grand Duchy of Baden. A irfbted 
court of a similar character was created in 1847 in Prussia; 
and the ‘ conseil d’etat ’ performs the functions of such a court 
in France, where questions of jurisdiction between the ordinary 
and the administrative Courts are decided by a ‘ Tribunal des 
Conflits V 

r- 

Criminal HI. Perhaps the most important of the functions of the 
State is that which it discharges as the guardian of order; 
preventing and punishing all injuries to itself, and all dis- 
obedience to the rules which it has laid down for the common 
welfare. In deiming the orbit of its rights in this respect, 
the State usually proceeds by an enumeration of the acts 
which infringe upon them, coupled with an intimation of the 
penalty to which any 011c committing such acts will be 
liable. The branch of law which contains the rules upon 
this subject is accordingly described as ‘ Criminal law/ ‘Droit 
penal/ ‘ Strafrechi.’ 

Its modem It is comparatively modern. The early tendency was to 
punish offences against the sovereign power by an exceptional 
executive or legislative act, and to treat offences against 
individuals, even when, like theft and homicide, they were 
a serious menace to the general welfare, as merely civil 
injuries to be compensated for by damages. The law of 
Rome continued to the last to treat as civil delicts acts 
which would now be regarded exclusively as crimes, although, 
by a long course of unsystematic legislation, it had also 
attached penal consequences to some of them. The merely 
practical and disorderly character of the criminal law which 
is preserved, for instance, in the ninth books of the Codes of 

1 See Professor Dicey's Law of the Constitution, especially ed. iv. pp. 315- 
333. Previously to the appearance of this work next to nothing had been 
written in English upon the extended meaning given upon the continent to 
* administrative law’.’ ‘Droit Administrate ’ is defined by M. Aucoc as 
regulating * i° la constitution et les rapports des organes de la societe charges 
du soin des interets collectifs qui font l’objet de Tadministration publique, 
e’est h dire des diff« 5 rentes personifications de la societe, dont lYtat est la plus 
importante ; 3° les rapports des autorites administratives avec les citoyens.’ 
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Theodosius and Justinian is readily explicable. The pre- chap. xvi. 
rogative of punishment, exercised in early times by the king 
and the c comitia centuriata 9 and in later times shared by the 
senate, was usually delegated in each case to a magistrate or 
body of commissioners. The series of statutes by which 
standing delegacies, ‘ quaestiones perpetrate,’ were instituted 
for ^he trial of offences of particular kinds, whenever they 
might be committed, commences with the lex Calpurnia, 

B. c. 149, and was continued till a number of courses of 
conduct had been from time to time branded as criminal k 
The legislation of the emperors, though it superseded the 
c quaestiones* \>y the simpler procedure of the 1 indicia extra - 
ordinaria,’ followed the lines of the old criminal statutes, 
and produced a body of rules large indeed but formless, 
and owing hardly anything to the great men whose wisdom 
had interpenetrated every doctrine of private law. Tho 
Teutonic view of even violent wrongs resembled the early 
Roman, in regarding them as concerning almost exclusively 
the person injured, to whom therefore atonement was to be 
made by way of damages, 1 composition When the idea began 
to be clearly grasped by the Germans that wrong-doing might, 
injure not merely the individual, but also the State itself, they 
found little assistance towards formulating if in tho legal 
system to which they were most accustomed to turn for 
guidance. The criminal law of Rome, deeply tinged as it 
was with national idiosyncrasies, had never been prepared 
by juristic exposition for more general usefulness. Original 
legislation was therefore necessary, and the first attempt, was 
made in the ‘ Constitute Criminalis Carolina,’ of the Emperor 
Charles V. This attempt to provide a criminal law for the 
whole Empire lost much of its importance from the com- 
pilation of national codes for Bavaria, Austria, and many 
other German States during the latter half of the eighteenth 
century, but was the forerunner of the penal code for all 
Germany, * Strafgesetzbuch fur das Deutsche Reich,’ which 

1 Cf. Maine, Ancient Law, ch. v. 
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chap. xvi. came into operation in 187a. Of the other great criminal 
codes now in force, the ‘ Code penal * became law for France 
in 1810, and has been imitated by the Latin races of the 
continent ; while the penal code for British India which was 
drafted in 1834 by Lord Macaulay was promulgated in i860. 
In the mean time the whole theory of punishment and of 
the classification of offences has been thoroughly diseased 
by such men as Beccaria, Bentham, Feuerbach, Mittermaier, 
and Sir J. F. Stephen 1 ; and the criminal branch of public 
law may now be said to be divided upon recognised principles, 
and to possess a terminology, though a somewhat loose one, 
of its own. 

It is divided into a body of substantive criminal law and 
a body of criminal procedure. The former, with which alone 
we are concerned at present, consists of two parts, a general 
and a particular. 

Its general i. The more general part deals with such topics as the 
I»ari. following: the nature of a criminal act 2 ; the responsibility of 
the wrong-doer on the ground of intention or negligence :i ; 
facts which negative responsibility, such as tender age, com- 
pulsion, idiocy, lunacy, or drunkenness 4 ; facts which may 
justify an act otherwise criminal, such as the consent of the 
party injured, self-defence f> , lawful authority, or the public 


1 The laBt named in his General view of the Criminal Law, 1863 ; his 
Digests of Criminal Law, 1877, and of Criminal Procedure, 1883 ; his History 
of the Criminal Law, 1883 ; and his Draft Penal Code, which has been inter- 
mittently under the consideration of Parliament since 1878. 

2 4 Verbrechen ist die von Seiten der Gesetzgebung constatirte Gefahrdung 
der Lebeusbedingungen der Gesellschaft.’ Ihering, Zweck, i. p. 481. 

s Cf. supra, pp. 94, 97, 134; Professor Clark’s Analysis of Criminal Lia- 
bility, 1880; Holmes, Common Law, pp. 47, 50, 75. 

4 The new anthropological school of Italian penalists finds in the habitual 
criminal characteristics wliich, on the one hand, render him irresponsible for 
his acts, and on the other hand forbid any hope of his reclamation. See 
Lombroso, Uorno delinquente. 

• * Vim enim vi defendere omnes leges omniaque iura permittunt.’ Paulus, 
Dig. ix. 45. 4. But self-preservation from starvation was held no defence to 
an indictment for murder in the Mignonette case. R. 1*. Dudley, 14 Q. B. D. 
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welfafe ; how far omission is equivalent to commission 1 ; the ciur. xvi. 
persons by whom criminal proceeding's may be instituted 2 ; 
the list of punishments, such as death, banishment, imprison- 
ment, hard labour, whipping*, loss of civic rights, liability to 
police supervision, or pecuniary fine ; the period of time, if 
any, which will be a bar to criminal prosecution 3 ; the aiding 
and Abetting of crime ; criminal attempts ; cumulative punish- 
ments. Here also we expect to find those distinctions bet ween 
different grades of crime which occur in almost all systems. 

The distinction drawn by English law between 4 felonies * and 
4 misdemeanours ’ is as familiar as it has become unmeaning. 

The French Code opens with a threefold classification of 
wrongful acts into 1 contraventions, ’ 4 debts, 1 and 1 crimes / 
according to their being respectively punishable by ‘ peines do 
police/ 4 peines correct ionnelles/ or 4 peines afllictives on infa- 
mantes 1 ; and the German Code draws a similar distinction 
between ‘ Uebertretung,’ 4 Ycrgehen,’ and 4 Verbroehcn. 1 The 
new Dutch Code of 1 886, distinguishes only between 4 over- 
tredingen 1 and 4 misdryven 1 ; the Italian Code of 1889, only 
between 4 delitti 1 and 4 contravvenzioni ’ ; the Spanish draft 
Code only between 4 delitos ’ and 4 fultas.’ The criminal Code 
Bill, which has now for many Sessions awaited the leisure of 
Parliament, recognises only the dist inction between indictable 
offences and others, expressly abolishing that between felonies 
and misdemeanours. 

To the introductory portion of a Criminal Code belong also 
provisions as to the relation of the prosecution of an oi fence 

1 E. g. under sect. 43 of the Indian Penal Code. 

2 E. g. according to English law not by a wife against her husband, nor v. v. % 

except for injury to j*erson or projxjrty ; not therefore for libel, even under the 
Married Women’s Prof>erty Act of 1882, sect. 16. R. v. Lord Mayor of 
London, 16 Q. P». I). 776. Cf. supra, p. 305 n. 

s E. g. Code d’Instruction C rim. art. 637; Strafgesetzbuch, art. 65. For 
various periods of Prescription against the French Government, in claims for 
duty, see the Loi du 22 frimaire, An vii, tit. viii. art. 61, as subsequently 
modified. In England the rule ‘nullum tempus oecurrit regi ’ still holds good, 
except in so far as it has been derogated from by statute. See such statutes 
in Stephen, Hist. Criin. Law, ii. p. 2. 
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Its special 
part. 


The list of 
offences. 


Against 
tlie State. 


to the recovery in a civil action of damages for the Injury 
caused by it to an individual. Such is the rule long alleged 
to exist in English law that the civil remedy for a wrong 
which also amounts to a felony is suspended till the felon has 
been convicted 1 * , and such is the article of the Code penal 
which declares that c la condamnation aux peines etablies par 
la loi est toujours prononcee sans prejudice des restitutes et 
dommages-interets qui peuvent etre dus aux parties V 

ii. The special part contains a classification of criminal acts, 
and specific provisions with regard to the penal consequences 
of each. 

Such acts may be, in the first place, distinguished into 
offences committed directly against the State, or community 
generally, and offences the mischief of which is primarily 
directed against particular individuals. 

The State, or community generally, is injured by : — 

1. Acts tending to interrupt its friendly relations with 
foreign powers ; whence the enactments against ‘ foreign 
enlistment, 1 and against libelling or compassing the death of 
foreign sovereigns. 

2. Acts tending to the subversion of the government, 
such as assassination of princes, rebellion, and similar acts 
of High Treason. 

3. Acts tending to the subversion of the liberties of the 
subject 3 . 

4. lliots and other offences against public order and 
tranquillity. 

5. Abuse of official position. 

6. Resistance or disobedience to lawful authority. 

7. Obstruction to the course of justice by perjury, or falsifica- 
tion of documents, or rescue or harbouring of offenders. 

8. Maintenance of suits 4 . 

1 Wellock v. Constantine, 2 H. and C. 146. For the law as now under- 

stood, see supra, p. 392. 

a Art. 10 ; cf. Dig. xlvii. 10. 7. 3 Cf. Code P<*nal, tit. i. ch. ii. 

4 Cf. Metropolitan Bank t. Poole}*, 10 App. Ca. 210, and supra, p. 163. 
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9 - pmission to give information, or giving false informa- chap. xvi. 
tion, as to births, deaths, and similar matters, included by the 
French under the phrase ‘ etat civil.’ 

10. Offences relating to the coinage, or to weights and 
measures. 

11. Cruelty to animals, though it may be doubted whether 
this forbidden as brutalizing to the public generally, or as 
offensive to the humane sentiments of individuals, or whether 
it does not imply the recognition of quasi-rights in animals, 
analogous to the Roman prohibition of cruelty to slaves h 

12. Acts injurious to public morality, such as bigamy. 

13. Acts injurious to the public health, such as neglect of 
vaccination, and various forms of nuisance. 

Many wrongful acts, affecting primarily individuals, and »•»- 

* # e ' / ili v iilimlH. 

therefore giving rise to remedial rights in private law, an* 
also so harmful to society as to be punished by it. as crimes a . 

They may perhaps be classified under the following heads: — 

1. Violence to the person, in its various kinds and degrees 
of homicide, wounding, rape, assault, or imprisonment.. 

2. Defamation of character (by English law only when in 
the form of a libel) :{ , sometimes justifiable when shown to be 
true and for the public benefit 4 . 

3. Acts offensive to religious feeling ,r> . 

4. Offences against family rights, such as abduction of 
children, or, in some systems, adultery r ’. 

1 Cf. supra, p. 307. 

2 Supra, p. 286. 

3 On account of its supposed tendency to arouse angry passions, K. r. 

Holbrook, 4 Q. K. I>. 46. 

4 It would s.eexn that no proceedings can be taken for libel on a deceased 
person. See the charge of Stephen, ,1 . at the Cardiff Assizes, in II. r. Knsor, 

10 Feb., 1SS7, relying on it. t\ Topham, 4 Hast 126, as against a dictum in 
5 Rep. 125. So also the French law; cf. Hallo/, s. v. * JVesse-outrage,* 
art. 1128. 

5 On the question whether this, or mere repugnancy to the Christian religion, 
be the test of a blasphemous libel, sec the summing up of Lord Coleridge, C. J. 
in Foote’s case, and Sir J. F. Stephen’s History of the Criminal Law, ii. 
p. 475 - 

6 E. g. 4 La femme convaincue d’adultere subira la peine de l’emprisonne- 
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Criminal 

procedure. 


5. Offences against possession and ownership, such as theft 
and arson, or other wilful destruction of property. 

6. Certain breaches of contract, of a kind likely to cause 
social inconvenience, or for which a civil remedy would be 
valueless h 

7. Fraudulent misrepresentations and swindling. 

It may be remarked that offences against the property of 
the State are often assimilated to offences against that of 
individuals ; and, in many instances, x^rticular kinds of State 
property are, for the purposes of the criminal law, vested by 
statute in certain State functionaries 2 . 


IV. Adjective criminal law, * Penal procedure/ ‘ Instruction 
criminelle/ ‘ Strafprozess,’ is the body of rules whereby the 
machinery of the Courts is set in motion for the punishment 
of offenders. 

It consists usually of two species ; a simpler, ‘ peines de 
police/ ‘ summary convictions/ applicable, unless with the 
consent of the accused, only to trifling transgressions ; and 
a more solemn, for the trial of serious crimes. 

Each of these consists of several stages, having a strong 


ment pendant trois uiois au inoins et deux ans au plus.’ Code Pena), art. 337. 
But proceedings can only be taken by the husband, and he can terminate the 
imprisonment by taking her home. Cf. Strafgesetzbuch, art. 171 ; Indian 
Penal Code, art. 497. On the action of the Canon law in England, 
see Redfern r. Redfem, ’91 P. (C. A.) 139. The Penal Code of Indore 
punishes as adultery intercourse with a widow. 6 Law Quarterly Review, 
p. 89. 

1 E. g. 38 & 39 Viet. c. 86. 8. 5, as to malicious breach of contract, with 
reason to believe that the consequence may be to cause danger to life or 
serious bodily injury, or to expose valuable property to destruction or serious 
injury. Cf. the provisions in Irish Statutes against ploughing grass lands. 
Cf. also in HolxendortTs Encyclopadie the art. * Vertragsverletzung.’ 

9 Thus by 7 W. IV. Sc 1 Viet. c. 36. s. 40 articles sent by post are, for the 
purposes of the Act, made the property of the Postmaster-General. It would 
have been sufficient, and in accordance with fact, to declare that such articles 
are in his possession. This rule is peculiar to the law of England. For 
a comparative view of the laws of other countries upon the subject, see an 
art. by M. de Kirchenheim in the Revue de Droit International, xiv. p. 616. 
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resemblance to the stages of procedure in private law l * * . In ciur. xvr. 
the more solemn procedure we may distinguish : — 

1. The choice of the proper jurisdiction. JurUdic- 

ii. The choice of the proper Court. Court. 

iii. The procedure proper, consisting of — Procoduro. 

The summons, by which the accused is called upon, or 

the warrant, under which he is compelled, to appear to 
answer the charge. 

2 . The preliminary investigation, terminating in the dis- 
charge of the accused, or in his being committed for trial. 

3. The measures ensuring that the accused shall he forth- 
coming for trial, viz. either imprisonment or security given 
by himself or his friends. 

4. The pleadings, by which on the one hand t he prosecut ion 
informs the Court, and the accused of t ho nature of the charge 
against him, and, on the other hand, the accused states the 
nature of his defence. 

5. The trial, conducted on a prescribed plan and in accord- 
ance with rules of evidence which differ in certain respects 
from those which prevail in civil suits'-'. 

6. The verdict and judgment. 

7. The procedure on appeal, so far as an appeal is per- 
missible. 

iv. Execution, which is carried out by the functionary to Execution, 
whom the force of the State is entrusted for the purpose. 

The bringing of criminals to justice may be confided, as Public 
it generally is on the continent, to a ‘ minister** public,' I ,r,,HCCI,t ,r ' 

4 Staatsanwaltschaft, 1 or left,, as it generally has been in 


1 Supra, p. 31 1. The resemblance is stronger in England than on the 

continent, which is still under thu influence of the 4 inquisitorial ’ methyl 

introduced into Germany by the ( .'onatitutio Criminalis Carolina. 

* Supra, p. 313. On the tendency towards an assimilation of the rules of 
evidence in civil and criminal cases, see the remarks of M. A. Prins, Etude 
sur la Procedure penale k Londrea, 1879, j». 4. 
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chap. xvi. England, and was at Rome, to the industry of the injured 
individual x . 

Law of the V. Besides its rights and duties as the guardian of order, 
juristic 8 a ii which respect little analogy can be remarked to anything 
person. private law, the State as a great juristic person enjoys many 
quasi-rights against individuals, as well strangers as subjects, 
and is liable to many quasi-duties in their favour. These 
rights and duties closely resemble those which private law 
recognises as subsisting between one individual and another 1 2 . 
The State, irrespectively of the so-called ‘ eminent domain 5 
which it enjoys over all the property of its subjects 3 , is 
usually a great landed proprietor ; and in respect of its land 
is entitled to servitudes over the estates of individuals, and 
subject to servitudes for the benefit of such estates. It owns 
buildings of all sorts, from the palace to the police-station, 
and a large amount of personal property, from pictures by 
Titian and Tintoretto to cloth for making the prison dress of 
convicts. It carries on gigantic manufacturing undertakings, 
lends and borrows money, issues promissory notes, and 
generally enters into all kinds of contracts. It necessarily 
acts by means of agents, who may exceed their powers or 
act fraudulently. Its servants may wilfully or negligently 
cause damage to individuals. It may become a mortgagee, 
and in many cases allows itself a tacit hypothec by way of 
security for what is owed to it. It is capable of taking 
under a will, and succeeds ab mtestato to all those who die 

1 A Roman form of indictment is preserved in the following fragment of 
PauluH : ‘ Consul et dies, npud ilium praetorem vel proconsulem, Lucius Titius 
professus est se Maeviam lege Iulia de adulteriis ream deferre, quod dicat 
earn cum Gaio Seio, in civitate ilia, domo illius, mense illo, consulibus illis, 
adulterium commUisse.’ Dig. xlviii. 2. 3. The office of ‘ Director of Public 
Prosecutions * has been established in England by 42 & 43 Viet. c. 22. 

a See the remarks of Grotius upon the transactions of those ‘qui summam 
habent potestatem ... in his quae privatim agunt.’ De I. B. et P. ii. 2. 
5. 3. On the entry of the ‘ fiseus * into the domain of private law, see Sohm, 
Institutionen, § 20, Transl, p. 103. 

3 The term seems to have originated with Grotius, I. B. et P. i. 3. 6 ; ii. 14. jr. 
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without leaving heirs. Its rights and liabilities under many chai*. xvi. 
of these heads are different from those of individuals, or 
even of private artificial persons, especially with reference to 
liability for injuries done by its servants, and as to the 
barring of its rights by prescription, though here the modern 
tendency is to modify the strictness of the old rule that 
‘ nq]lu.m tempus occurrit regi V 

VI. The substantive law affecting the State as a quasi- Law of 
private juristic personality is supplemented bv a body of rroculuro * 
adjective rules, prescribing the mode in which the State, as 
such a personality, may sue or be sued. The procedure thus 
provided is not, it may be remarked, as in private law, 
similar for both parties, but varies according as the party, 
plaintiff or defendant, is the Stab* or a private individual. 

In other words, the procedure, as compared with the ordinary 
procedure between individuals, is always abnormal ; and its 
abnormity takes different, forms when the sovereign takes 
proceedings against one of his subjects, or a subject, takes 
proceedings against his sovereign. The reason, of course, 
being that the litigation is between the sovereign, who is 
the source of all right., and the subject, whose rights are 
wholly dependent on the will of the sovereign. 

The character of this procedure varies considerably in 
different countries. 

Jn England the old common law methods of get t ing Against 
redress from the Crown were by ‘petition do droit * and 
* monstrans le droit,’ in the Court of Chancery or the Court 
of Exchequer, and in some cases by proceedings in Chancery 
against the Attorney^ Jcneral. It has recently been provided 
by statute 1 2 that a petition of right may be entitled in any 


1 Cf. the ‘nullum tempus * Act, <j (i. III. c. l6, and 24 & 25 Viet. c. 62, 
barring the crown as to land* and rents after Hixty years. J'.y the Code Civil, 
art. 2227, ‘ LVtat, les etablissemenls publics, et lea comm ones, sont sounds 
aux memes prescriptions que les particulars, et peuveiit egalemont les 
opposer.’ 

2 23 & 24 Viet. c. 24. See Tobin r. The Queen, 16 C. B. # N. S. 310. 

Z 
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ohap. xvi. one of the superior Courts in which the subject matter of 
the petition Mould have been cognisable, if the same had 
been a matter in dispute between subject and subject, and 
that it shall be left with the Secretary of State for the 
Home Department, for her Majesty’s consideration, who, if 
she shall think fit., may grant her fiat that right be done, 
whereupon an answer, plea, or demurrer shall be made on 
behalf of the Crown, and the subsequent proceedings be 
assimilated as far as practicable to the course of an ordinary 
action. It is also provided that costs shall be payable both 
to and by the Crow r n, subject to the same rules, so far as 
practicable, as obtain in proceedings between subject and 
subject 3 . 

By the The Crown may obtain redress against its subjects by 
State. . ! 

such common law actions as are consistent with the royal 

dignity ; but much easier and more effectual remedies are 

usually obtained by such prerogative modes of process as are 

peculiarly confined to it 1 2 , such as an ‘inquest of office,’ a 

‘ writ of extent/ a ‘writ of wire facia*,' or an ‘information’ 

exhibited by the Attorney-General in the Queens Bench 

Division of the High Court. The old exemption of the Crown 

from the payment, of costs in proceedings with subjects has 

been nearly abolished by a siteeession of statutes. 

1 On tin* law of the United States upon this subject, cf. supra, p. 116, 
note i. It is noticeable that in Egypt actions may be brought in the 
International Courts directly against tlie (Government. RcghmenL pour let 
proefcs inixtes, tit. i. art. to. 

2 Blackstonc, 3 Comm. 238. 
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1 NTKRN ATION A I. I. AW. 


Till-: 1 ) 0(1 v of rules rebuild ill** those rights in which both The nature 
of the personal factors are States 1 is loosely called ‘the Law VuttilmnJ 
of Nations,’ hut. more appropriately ‘lus inter Rentes,’ or IrtW * 

‘ International Law 

It differs from ordinary law in Loin"* unsupported hy the 
authority of a State. It. differs from ordinary morality in 
bcin«* a rule for States and not for individuals. 

It is the vanishing point of Jurisprudence ; since if lacks 
any arbiter of disput'd questions, save public opinion, beyond 
and above the disputant parties themselves, and since, in 

1 Supra, p. 1 1 7. 

7 The funnel of itie.se* names is due* to the Oxford Professor, Richard Zouch, 

16:0 gallieised 1 »\ the ( 'ham elh.r 1 I'Aguesseau , (JEiutoh, ii. p. 7,7,7, as Me 
droit entre les gens,’ and hy the Abbe de Saint-Pierre, in a MS. described by 
M. Nys, Revue de Droit International, t. xxiii. p. 4 iH, a h Me droit entre lei) 
nations’ ; the latter to Jeremy Ilentham, who uses it in the Principles of 
Morals and Legislation, first published in 17 H(j, as appropriate to the ‘mutual 
transactions of s >vtreigns as such ; ’ adding in a note : ‘ the word international , 
it must be acknowledged, iH a new one; though, it is hoped, sufficiently 
analogous and intelligible. It is calculated to express, in a more significant 
way, the branch of law which goes commonly under the name of the law of 
nations.’ 
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chai*. xvii. proportion as it tends to become assimilated to true law by 
the aggregation of States into a larger society, it ceases to be 
itself, and is transmuted into the public law of a federal 
government. The realisation of the * civitas maxima 5 of which 
theorists have dreamed would thus be not the triumph, but 
the extinction, of International law, which can subsist only 
between States which, on the one hand, sufficiently resemble 
one another, and are closely enough knit together by common 
interests, to be susceptible of a uniform pressure of public 
opinion, while, on the other band, they are not so politically 
combined as to be controlled by the force of a central 
authority. These conditions of political independence and 
social sympathy have been twice realised in the history of 
the world. Very imperfectly, between the various cities of 
Ilellas, which accordingly acknowledged, as in some degree 
obligatory on all, ra kolvcl t&v *EAA rjvcov i/o'giga 1 . More 
fully between the States of modern Christendom, no one of 
which would venture at the present day expressly to repu- 
diate the duly of conforming to the precepts of International 
law in its dealings with the rest. 

Just as what is not very conveniently termed ‘Municipal* 
law is recognised as supreme over all questions of private 
or public right arising within the jurisdiction of any given 
State 2 * , so it is conceded that c International law/ so far as its 
doctrines have been generally received, is decisive of all ques- 
tions which arise between one State and another. Its true 
nature and functions have never been better described than 
in the following passage, in which they were for the first 
time adequately set forth in the early years of the seventeenth 
century. 4 Ratio autein liuius partis iuris est/ says Suarez, 

1 Thuc. iii. 59. 

8 Of. supra, p. 118. Bentham, Principles of Morals and Legislation, ch. xvii, 

is mistaken in supposing Blackstone to have been the first to use ‘ municipal * 

as equivalent to ‘ national ’ or ‘ internal ' law ; a sense of the term which was 
well established at least as early as the sixteenth century. Blackstone 
expressly says, ‘ I call it municipal law in accord;ince with common speech.* 
I Comm. 44. 
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‘quia humanum genus, quantum vis in varios populos et rcgna niAr. xvn. 
divisum, semper habet aliquam unit-atom non solum spoci- 
ficam, sed etiain quasi politieam et moralcm, quam indicat 
naturale praeeeptum rmitui amoris ct misericordiae quod ad 
omnes extenditur, etiain extraneos et euiuscunque nnfionis. 
Quapropter licet unaquaeque civil as, perfect;! rospublicn, aut 
regnum, sit in se cnninuuutas perfect a ct. suis mcmbris eon- 
stans, nihilominus quaclibct illarum est ctiam mcmbnnn 
aliquo modo huins universi, prout ad genus lmmanum speetat, 

. . . liac ergo rationo indigent ali(juo iurc quo dirigantur ct 
recto ordinentur, in hoc gonerc conmuinicat ionis et. soeie- 
tatis. Et quam vis mngna ex juirt c hoc tint per rationcni 
naturalem, non tamcn sufficienter et- immediate quoad omnia, 
ideoque aliqua speeialia iura potuemut usu carum gentium 
introduci V 

Although, as being concerned with the relations of* Slates, 

‘ international * is said to he a dc]»art ment. of ‘ public * law, its 
analogies arc rather to the private Ilian to the public branch 
of law municipal. The reason being that, while in public 
(municipal) law the personal factors in a right, are always dis- 
similar, in international, as in private, law they are always 
similar. Just as the parties in private law are two individuals, 
so in international law arc they two Stat.cs. Much confusion 
is occasioned by authors who, failing to grasp this essential 
characteristic of International law, speak of sovereigns and 
ambassadors as ‘international persons,’ or treat of States as 
capable of having international relations with individuals; 
regarding, for instance, the seizure 1 of a ldoekade-runner us 
an exercise of authority by a belligerent State over a neutral 
subject. 

Hence it is that the topics of this science may be most 
conveniently grouped in general accordance with the principles 
of division which were originally discovered by the analysis of 
private law. There is a 4 substantive ’ and an 4 adjective ’ law 
of nations : the persons governed by this law may be 4 normal ’ 

1 De lege et Deo legiai&tore, ii. c. xix. § 9. 
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chap. xvii. or ‘abnormal;’ and their rights may be ‘ antecedent i or 
‘ remedial/ * in rem * or c in personam. 


(Classifica- 
tion of 
topics. 


A distribution of the subject upon these lines, rather than 
in accordance with the method which, originated by Kliiber, 
has since become traditional, especially on the other side of 
the Atlantic, has been elsewhere advocated by the present 
writer 1 , in the following terms:— ‘The law of nations is but 
private Jaw K writ large.” It is an application to political 
communities of those legal ideas which were originally applied 
to the relations of individuals. Its leading distinctions are 
therefore naturally those with which private law has long 
ago rendered us familiar. In international, as in private law r , 
we are concerned with the Persons for whose sake rights are 
recognised; wit li the Eights thus recognised; and with the 
Protection by which those rights are mado effective. We 
have a law of Persons; a Substantive law which sets forth 
and explains the rights of those, persons; and an Adjective 
law, which describes the procedure by which Tedress is to be 
obtained when those rights are violated. The international 
law* of persons consists of an investigation into the nature 
of a sovereign State and of the deviations from it. The sub- 
stantive hnv of nations enquires into the character, origin, 
and termination of the rights which States may enjoy ; while 
the adjective law of nations describes the procedure by which 
redress is obtained for international wrong-doing. This last- 
nientioned department is subdivided into the hnv which regu- 
lates the relations of the belligerents to one another, and the 
law which regulates the relations of each belligerent with 
States w hich take no part in the war. The whole science is 
thus divisible into four great chapters, which may be shortly 
described as treating respectively of international Status ; of 
Peace : of Belligerency ; and of Neutrality.’ 


1 In an Oxford lectin e, a translation of which appeared under the title 
* Les Debate diplomatique^ r^cents dans leur rapport avec le Sysl&me <lu 
I)roit international,’ in the Revue de Droit International for 1878, p. 167. 
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I.»The Persons known to International law are States. chap, xvi 
The normal international person is a State which not onlv lnt, ; r - 
enjoys full external sovereignty, but also is a recognised person-, 
member of the family of nations. States which vary from 
this type either by being defective in sovereignty, or by 
having no place in the family of nations, are abnormal 
international persons. 

The characteristics of a State, as distinguished from non- Normnl 
political societies, have been necessarily touched upon in an aimorma). 
earlier chapter; where also will be found an explanation 
of the differences between a State which possesses full 
‘external sovereignty’ and one which is ‘ mi-souverain/ as 
being * protected ’ or otherwise dependent on another 1 . ‘ The 
family of nations’ is an aggregate of States which, as the 
result, of their historical antecedents, have inherited a common 
civilisation, and are at a similar level of moral and political 
opinion. The term may he said to include the Christian 
nations of Europe and their olVshoots in America, with the 
addition of the Ottoman Empire, which was declared hy the 
treaty of Paris of j8 r /> to be admitted to the ‘concert. 
Europeen.’ Within this charmed circle, according to the 
theory of International law, all States are eijual. Without, it, 
no State, be it. as powerful and as civilised as China or Japan, 
can he regarded as a normal international person. 

The topics of semi-sovereignty and protection present con- 
siderable analogies to those of infancy, covert tire, and tutelage 
in Private law. It may also be remarked that as individual 
human beings are horn, attain the age of majority, and die, 
so States come into existence, obtain full international recog- 
nition, and cease to }>e. 

A new State arises either: Originally, where no State Origin «.i 
existed previously, a ease now necessarily of infrequent occur- ‘ 
rence ; or derivatively, by separation from a previously existing 
State, and this either by agreement with the older State, or 
against its wishes. It is in the last-mentioned case that other 
1 Suj.ra, |». 44. 
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chap. xvii. nations often feel a difficulty in deciding upon tlie reception 
which should be given to the new claimant for national 
honours. In any case the existence of the new State is, 
according to the strict theory of international law, a matter 
of fact which is independent of foreign recognition. 

Termina- The question at what moment a State ceases to exist is 
the same with the enquiry as to what constitutes its identity. 
The identity of a State is admittedly not affected by any 
change of constitution or dynasty, or diminution or extension 
of territory, but only by the merger of one State in another, 
as when Poland was divided between the neighbouring Powers, 
or by such a dissolution of the political bond as has happened 
in the case of the Jews. 

Ante- II. The rights of a State, like those of an individual, are 

ternationul ‘ antecedent,’ as subsisting independently of any wrong-doing, 
rights . or ‘ remedial,’ as given by way of compensation for an injury 
sustained 1 , blights of the former class may be available 
either ‘in rem,’ against all other States, or ‘in personam,’ 
against a given State only; while rights of the latter class 
are usually available only ‘ in personam.’ 

• in rem.’ i. Antecedent international rights ‘ in rem,’ i.e. those which 
do not result from wrong-doing, and are enjoyed by a State 
as against all others, present many analogies to the corre- 
sponding topics of Private law 2 . They may be classified as 
having reference to (i) Safety ; (2) Reputation ; (3) Ownership; 
(4) Jurisdiction ; and (5) the protection of subjects in foreign 
countries. Other classes of rights are mentioned in some 
books upon International law 3 , which, if they ought to be 
treated as separate heads of right at all, would also be species 
of rights ‘ in rem.’ Such are the so-called rights of Equality, 
of Legation, and of Negotiation and Treaty-making ; which 
according to our system should be rather discussed under the 

1 Cf. supra, p. 130. * Supra, p. 148. 

8 KUiber, Droit des gens modeme, §§89, 1 41, 166; Wheaton, Elements, 

Pt. ii. c. 2, Pt. iii. cc. 1, 2. 
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law*)f international status, beings as they are, mere corollaries chap wu. 
from the conception of a Sovereign State as an artificial person. 

(1) The right of a State to exist in safety calls for no 
remark. Its violation or threatened violation gives rise to 
the remedial right of self-preservation. 

(2) Of the right to a good name, it has been well said that 
‘the glory of a nation is intimately connected with its power, 
of which it is a considerable part. It is this distinction which 
attracts to it the consideration of other peoples, which makes 
it respectable in the eyes of its neighbours. A nation the 
reputation of which is well established, and especially one 
the glory of which is striking, finds itself sought by all 
sovereigns. They desire its friendship and tear to ollcnd it. 

Its friends, and those who wish to become such, favour its 
enterprises, and its detractors do not venture to show their 
ill-will 1 / 

(3) International ownership, ‘ lhitninium,’ though it. applies 
to property of all kinds, is ehietly important with reference 
to the ‘ territory,’ which is, according to modern conceptions, 
essential to the existence of a State. In a. territory, ‘ univer- 
sitas agroruin infra tines euiusque eivitafisV are comprised 
the rivers which How through it, and the ports and harbours, 
creeks and bays, by which its coasts are indented. The 
ownership of it may be acquired originally, or derivatively. 

In the former case, by ‘oecupatio rci nullitis V hv ‘accession V 
and possibly by ‘acquisitive prescript ion ’ ; and hen* dillicult 
questions may arise as to the extent of the acquisition, for 
the solution of which distinctions are drawn between ‘ agri 
limitati,’ ‘agri adsignati per universitat cm,’ and ‘agri 
areifinii.’ In the latter case f; , by cession, succession, or 
conquest. 

Besides the ‘dominium * which a State enjoys over its own 
territory, it may also have rights over the territories of its 


1 Vattel, i. 186. 

4 Cf. supra, p. 187. 


2 Dig'. 1 . 16. 239. 

5 Cf. supra, p. 187. 


* Cf. mjpra, p. 1H6. 

# Cf. Hupra, p. 188. 
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< map. xvii. neighbours. Such 4 iura in re aliena 1 * may be in the nature 
of feudal superiority, mortgage, or servitude. 

(4) The right of Jurisdiction, f Imperium,* is intimately 
connected with that of dominion ; being, like it, exercisable 
only within the bounds of a given space. The rights of a 
nation over its territory arc indeed, as Vattel says, twofold : — 

‘ i°, le domaine, en vertu duquel la nation peut user scul dace 
pays pour ses besoins, en disposer, et en tirer 1 ’usage auquel 
il est propre. 2°, l’empire, ou le droit du souverain com- 
mandement, par lequcl el lo ordonne et dispose a sa volonte de 
tout ce qui se passe dans le pays V 

The ]>ersonal jurisdiction which a State claims to enjoy 
over its own subjects, w heresoever they may be, is a matter 
rather of public than of international law, but the jurisdiction 
which it exercises over all persons, be they subjects or aliens, 
in respect of acts committed by them within its territory, is 
legitimated only by the rule of international law which obliges 
the State t.o which such aliens may belong to acquiesce in 
their punishment. 

Although the Dominion and the Jurisdiction of a State 
are both circumscribed by its territory, the two rights are not 
eo-extensivo, since by the custom of nations, 4 territ ory ’ is, 
with a view' to the exercise of the latter right, artificially 
extended in some directions and restricted in others. On 
the one hand, the Jurisdiction of a State is allowed to ex- 
tend, beyond the bounds of its dominions, to all the ships 
that carry its flag upon the high seas, and, for certain pur- 
poses, to all ships, not being ships of war, whatever flag they 
may carry, which pass within three miles of its coasts. On 
the other hand, Jurisdiction is artificially restricted by what 
is known as the doctrine of 4 extraterritoriality,’ in accord- 
ance wdth w T hieh certain persons and things, notably foreign 
sovereigns, ambassadors and ships of war, though actually 
within the territory, are treated as if they were outside of it. 

1 Supra, p. 192. 

3 Liv. i. § 204 ; cf. Grot. De I. B. et I\ ii. 3. 4. 
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Ver>» extensive privileges of extraterritoriality are usually chap, xvn 
granted by Oriental nations to Christian residents l>v express 
treaty 1 2 3 ; and a nation sometimes assumes, even without 
treaty, to exercise a Jurisdiction over its own subjects who 
are resident in barbarous countries 

A concurrent jurisdiction is allowed to all nat ions upon t he 
hi«h seas for the suppression of piracy. Since there is, as 
Grotius says, ‘ naturalis et tacita confederate inter omnes 
homines contra communes societal is humanac busies.’ 

(5) A ^tate is not only entitled to the immunity from 
injury of its territory and ot all persons therein, hut mav also 
insist that its subjects individually, wherever thev mav he, 
shall receive no harm fiom ibreio*n governments or their 
subjects. ‘Prima maxime(|ue neeessaria eura ]>m suhditis,’ 
says (J rot-ius ; adding, ‘sunt <juasi pars rectorisV 

ii. The antecedent rights of nations ‘ in personam,’ i.e. such ‘ i«*r 

. . . . . HOlMIli ’ 

as one nation may enjoy against another ^iveii nation, are 
almost exclusively contractual, i.e. they arise from Treaty. 

It will be remembered that a contract in private law was 
shown to imply — i. several parties; ii. an expression of ajjrie- 
rnent ; iii. a matter agreed upon whidi is hot li possible and 
legally permitted ; iv. is of a nature to produce a loyally 
binding result ; v. and such a result as affects (he relations of 
the parties one to another; also very generally, vi. a solemn 
form, or some fact which a fiords a motive for the agreement 4 . 

All the elements of this analysis, with the exception of the 
last, are equally present in a treaty; though some of the 
subordinate rules under each head are incapable of trans- 
plantation from private to international law. Thus a treaty 

1 The grants an<l conventions of tin- Ottoman Empire to thin client are 
usually known as 4 capitulations.' The exercise of the jurisdiction in ijucHlion 
by Great liritain is now regulate*! by the Foreign J uriridiction Act, 1890. 

2 E. g. 26 & 27 Viet. c. 35, as to South Africa ; and now the Foreign Juris- 
diction Act, 1890, s. 2, asserts this right in the most general turns. 

3 I. R et P. ii. 25. 1. 

* Supra, p. 242. 
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chap. xvii. is not, like an ordinary contract, voidable on the ground of 
‘ duress/ nor are the acts of plenipotentiaries as binding on 
their sovereigns as they would be under the ordinary law of 
agency. 

Treaties, like contracts, may be divided into those which 
are 1 principal/ which may again be subdivided, in accordance 
with their purpose, into treaties of peace, of alliance** of 
cession and the like ; and those which are ‘ accessory/ e. g. by 
way of mortgage or guarantee h 

Since a nation is obviously incapable of entering into 
contracts, or otherwise giving expression to its will, unless 
through a representative, the topic of agency occupies a large 
space in international law, and is sometimes added to the 
list of international rights, under the style of ‘ the right of 
Legation.’ This is submitted to be an error. A nation 
cannot be said to have a right of negotiating or of sending 
an embassy, since it cannot insist that any other nation shall 
either entertain its proposals or receive its ambassador. 

The law of international agency deals with the functions, 
privileges, and ranks of ambassadors and other public 
ministers ; also with consuls and other agents who do not 
enjoy a diplomatic character. The whole question of the in- 
violability and extraterritoriality of diplomatic personages is 
naturally analogous to nothing in private* law, but resembles 
rather that branch of public municipal law which describes 
the safeguards provided for the protection of government 
officials in the execution of their duties. 

Remedial international rights vary according to the nature 
of the right violated ; thus entitling the injured State to an 
apology, by salute to its flag or otherwise, for an insult to 
its dignity ; to restitution of territory, or other property, of 
which it has been deprived ; or to a money indemnity. 

Uelliger- III. The Adjective law of nations prescribes the procedure 
^ by which the Substantive law may lawfully be enforced, and 

1 Cf. supra, pp. 250, 267. 
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corresponds roughly to what is popularly called 4 the law of chai». xvir. 
nations in time of war/ So far as it affects the disputant 
parties only, it is the law of 4 Belligerency/ So far as it 
regulates the relations of the disputants to parties not en- 
gaged in the struggle, it is the law of 4 Neutrality/ 

Hedress for a violated right may he obtained in a friendly 
manner, ‘via ainicahili/ by (i) negotiation, (z) arbitration, 
or (3) the mediation of other States. Or it may be obtained 
by force, 4 via facti/ which is always necessarily in the nature 
of self-help, and liable to all the disadvantages of a procedure 
in which the injured party is a judge in his own cause l . 

In the latter ease, if the right, violated be one to acts 
of mere 4 comity/ the remedy is what is called ‘ Retorsion do 
droit/ i. e. a refusal to perform similar good ollieos. If the 
right be one of those which are allowed to be ‘strieti iuris/ 
various courses of action are still open to the injured State, 
short of actual war. Such are 4 Reprisals/ which, in their 
earliest form, were 4 special,' i. e. exercised by injured indi- 
viduals against the fellow-citizens of those by whom they had 
been injured ; but are tolerated at the present, day only in the 
form of 4 general reprisals/ allowed by the government of a 
State to its subjects generally, or to its public forces. Their 
characteristic, in either case, being that they take place 
in time of peace, 4 non nisi in pact* rcprmdiis locus cst»/ 
‘Embargo* and 4 Pacific blockade’ may be regarded citherns 
species of general reprisals, or as coordinate examples of pro- 
bel 1 igeren t h ost i 1 i tv. 

Actual war has been well described as 4 the litigation of War. 
nations/ Ought it, like an action in private law, to com- 
mence with a notice served by one party upon the other, 
i. e. with a formal 1 Declaration ’ ? Dpon this point there lias ItaHaru. 
been much difference of opinion and alteration of practice. 
According to Oentili, ‘si non est belluin clando^tina niagis 
contentio quam content io legit irna fori est iudieiomrn, haec 
primum petitio et denuntiatio fieri debet V 

1 C'f. BUj»ra, {/. 27 (j. 2 Be I. I*. ii. c. i. 
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( HAP. XVII. 

Effect of 
outbreak. 


('on duct of 
warfare. 


Neutrality. 


When war has once commenced, the rules by which t it is 
regulated refer in the first place to the effect of its outbreak 
upon the subsisting treaties between the belligerents, some of 
which are ipso facto abrogated, while others remain in force ; 
and upon the rights of each belligerent over such subjects 
of the other belligerent and their property as may be found 
within its territory at the time. They refer, in the seepnd 
place, to the actual conduct of warfare, on land or at sea, and 
to its effect upon the ownership of property. 

Questions relating to the conduct of warfare may be con- 
sidered under four heads: viz. (i) military operations, under 
which head will come rules as to stratagems, as to the use of 
certain weapons, as to sieges and bombardments, as to spies 
and marauders, as to quarter, ransom and prisoners of war, 
and as to hospitals, surgeons, and the wounded; (2) treat- 
ment of the enemy’s country while occupied, and therein of 
property, public and private, and of requisitions and con- 
tributions ; (3) ‘ coinmercia belli,’ i. e. such exceptions to the 
rule against intercourse between enemies as truces, capitula- 
tions, safe-conducts, and cartels ; (4) ‘ reprisals,’ in the sense 
of the special punishments to be awarded to enemies guilty 
of breaches of the law of war. 

The rules as to the effect of war upon ownership deal with 
questions of the title to conquered territory, of ‘booty/ of 
‘ prize,’ of such immunity as is accorded to private property 
and to certain species of national property, of the acquisition 
of debts due to the enemy, and of recapture. 

IV. It is not unusual to find in systems of municipal law 
prohibitions against taking up the law-suits of others by way 
of ‘ champerty * or ‘ maintenance,’ and against interference 
with the course of criminal justice 1 . In international law 
somewhat analogous topics have come to occupy a very im- 
portant place. Tlie conduct of warfare was long discussed 
with reference only to belligerents, but it became clear in the 


1 E. g. Dig. xlviii. 7. 6. Cf. Cuiacius, Obe. viii. 31, ‘ De Ergolabis.* 
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course of the last century that a far more complex class of chap. wu. 
questions had arisen with reference to the rights of the 
belligerents towards nations which stand aloof from the war. 

It had become necessary to arrive at some agreement, as to 
the mode of reconciling the right of each belligerent to carry 
on his warfare, with the no less undeniable right of a neutral 
quietly to pursue his ordinary business 1 . Attention was very 
early drawn to the conflict- of the rights of a belligerent State 
with the trade of the subjects id’ mutral States, but the 
relations of a belligerent State to a neutral State' were hardly 
considered till quite modern times. The subject is most con- 
veniently considered with reference, first, to the bights; and, 
secondly, to the Duties of Neutrals. 

The bights of a Neutral are the fundamental rights «»f u «>i 

. , . . N rut, ral*-. 

State, modified in certain respects by war: and may perhaps 
he enumerated as follows: — 

i. To sovereignty within its territory; and so t<> prevent, 
or cancel, all belligerent acts, cither in the territory itself or 
in the adjacent waters, to exercise there the right of asylum, 
and to prohibit the exercise there of any belligerent juris- 
diction. 

ii. To the inviolability of its public ships. 

iii. To the security of tin* per.-oiis and property of its sub- 
jects, within the territory of a bcllig. rent, subject to certain 
exceptions, such as the • ins angariac.' 

iv. To the continuance of diplomatic intercourse with the 
belligerents. 

v. To recognise, under certain circumstances, a revolting 
population as a //<* facto belligerent, or even a.- a new sove- 
reign State. 

The Duties of a Neutral may, it is conceived, be classed l>utie*-d 
under three heads, of which the First consists of restraints on ‘ 


1 Tic* difficulty, k&vh Grotius, tad b'*en perceived long before hi* time, ‘cum 
alii belli rigorern, alii commercivrum utiiil&leni defend' rent,’ I. K et I*, iii. 15. 
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chap. xvir. the free action of the State, as such ; the Second, in an obli- 
gation to restrain in certain respects the acts of individuals ; 
and the Third, in an obligation to acquiesce in the punish- 
ment of its subjects by a belligerent for acts which apart 
from the war would be innocent. 

i. The restraints imposed upon the action of a neutral 
State, as such, forbid it to furnish troops, or arms, or money, 
or to allow passage, to either belligerent, or to open its ports 
so as to further belligerent objects. 

ii. The State is bound to a positive interference w T ith the 
acts both of its own subjects and of aliens, so as to prevent 
belligerent acts, or enlistments, or perhaps the equipment of 
war-ships, taking place within its territory, and generally to 
prevent its territory from being used as a base of operations 
by either belligerent. 

iii. There are certain acts of neutral subjects with which, 
though detrimental to the interests of one or other of the 
belligerents, the Neutral State is not bound to interfere. She 
is however under an obligation in these cases to forego her 
ordinary right of protecting her subjects, and to allow them 
to be interfered with, and their property to be confiscated, by 
the belligerent, who has ground to complain of their conduct. 

Many commercial transactions, which in time of peace are 
perfectly unobjectionable, thus become in time of war punish- 
able offences. Such are ‘ breach of blockade,’ ‘ carriage of 
contraband/ ‘breach of the rule of the war of 1756/ and, at 
any rate till recently, the carriage of encmies , goods under a 
neutral flag, and, according to the views of some nations, 
sending neutral goods under the flag of an enemy. 

Most writers have been in the habit of seeing in these 
cases a direct relation between a belligerent State and in- 
dividual subjects of a neutral State. It is submitted that 
such a relation should never be recognised by international 
law, which ought to be regarded as occupied exclusively with 
rights and duties subsisting between State and State. 



CHAPTER XVII L 


THE APPLICATION OF LAW >. 


So long as law is regarded as a body of abstract principles, 
its interest is merely speculative. Its practical importance 
begins when these principles are brought to bear upon actual 
combinations of circumstances. 

Many questions may be raised as to the extent and mode Thr 
in which this takes place, and, for their solution, rules have 1 * * 
been laid down which, like other legal rules, are susceptible 
of analysis and classification. They make up that department 
of Jurisprudence which we propose to call ‘the Application of 
law.’ When a set of facts has to be regulated in accordance 
with law, two questions of capital importance present them- 
selves. First, what State has jurisdiction to upply the 
law to the facts ? and secondly, what law will it apply? 

The former of these questions is said to relate to the appro- 
priate ‘ Forum/ the latter to the appropriate 4 Lex/ 

A third question, which, for the purpose of our present 
enquiry, is of less importance than these two, and may be 
dismissed in a few words, relates to 4 Interpretation/ 

1 A translation by M. Nys of this chapter, a?, it stood in the 6rst edition, 

appeared under the title ‘ de 1’ Application de la Loi," in the Ilevue de Droit 

International (1880), t. xii. p. 565. 
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The appli- 
cation of 
private 
law. 

Questions 
<*f Koruin. 


Possible 

cases. 


Possible 

Fora. 


It will be necessary to show very briefly how these ques- 
tions arise, and in what modes they are answered, in private 
law ; and how far the same or analogous questions have to be 
considered also with reference to public and to international 
law. 


§ 1. Private Law. 

In private law all three questions have to be answered; 
and first as to the ‘ Forum.’ 

I. Given a set of circumstances the legal consequences of 
which are disputed, it obviously becomes necessary to ascertain 
in the Courts of what country the dispute can be decided ; in 
other words, what court has jurisdiction to try the case ratione 
terrUorii 1 . 

For this purpose it is indispensable to classify on the one 
hand possible sets of circumstances, and on the other hand 
possible Courts. 

The circumstances which may give rise to legal controversies 
have been already classified in the preceding chapters. 

The Courts in which proceedings may possibly be taken are, 
that of the country in which the plaintiff, or the defendant, is 
domiciled, or to which he owes allegiance 2 , or in which the 
defendant happens to be ; that of the country in which the 
object in dispute is situated ; that of the country in wdiich 
the juristic act in question, which may have been for in- 
stance a marriage, or a sale, or the making of a will, took 
place ; that of the country in which the wrongful act in 
question took place ; that of the country in which a contract 
was to produce its results ; or that in wdiich the plaintiff 
chooses to commence proceedings. 

1 This phrase seems better adapted than its older equi valent ‘jurisdiction 
ratione personae' to distinguish the question stated in the text from questions 
ns to ‘jurisdiction ratione mater iat,’ * siichliche Zustiindigkeit,’ i. e. as to the 
proper court, within a given territory, for the trial of a particular class of 
actions. 

2 This exceptional forum is recognised e. g. in the Code Civil, art. 14. 
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It might be convenient to describe these ‘Fora’ respectively ch. xviu. 
as the — 

forum ligcaniiac , or domicilii , act oris, 
forum Ugeaniiae, domicilii , or pracsentiac, rei , 
forum rei sitae , 

forum actus , including contractus , 

% forum delicti commissi , 

and the/on/w motae, or fortuitum. 

Of these technical terms one only, the forum ( domicilii ) 
rei , has obtained general currency, doubtless by means of the 
long prevalence of the maxim, ‘actor sequitur forum rei/ 

As examples of the questions which arise as to Uw forum, 
it may be suflieiont to mention that an Fnglish (\mrt. will 
almost always decline jurisdiction in divorce, unless the 
husband be domiciled in the country; and that an Fnglish 
Court will take cognisance of a contract, wherever made 
and between whatever parties, while a French Court is, as 
a rule, incompetent to do so unless one of the contracting 
parties be a French subject or domiciled in France. 

The Courts of a given country have not only from time 
to time thus to decide on their own competence, but- also 
occasionally to investigate the competence of the Courts of 
other States ; the d octrees of w hich, when duly made, they will 
often recognise under the technical description of ‘ Foreign 
judgments,’ just, as they do other foreign tacts creating 
rights; which rights may thus continue to subsist outside 
of the jurisdiction which originally gave them validity. 

II. The question as to the applicable ‘Lex’ is far more Quontiorii 
complicated than that, as to the competent ‘ 1'orum. The 
circumstances which affect its solution may he enumerated 
as Concentricity, Time, Race, and Place. 

i. It often occurs that special are included in more general roncen- 

... tricity. 

circles of law. A city may be govern* d not only by its own 
statutes, but also by the law of the kingdom to which it 
belongs, and of the empire in which that kingdom is included, 

a a 2 
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oh. xviii. and it may be doubted whether the affairs of the citizens ^re 
to be regulated by the civic, royal, or imperial laws, where 
these differ from one another. 

The general rule is that the nearer and narrower law is to 
be applied rather than the more remote and wider, £ Stadt- 
recht bricht Landreeht, Landrecht bricht gemeines Eecht;' 
thus ‘gavelkind* prevails in Kent rather than the gener^J 
law of England as to succession to realty 1 . 

Time. ii. It might be supposed that the universally admitted 

principle that laws have, in the absence of express provision 
to that effect, no retrospective operation, c leges et con- 
stitutiones futuris dare formam negotiis, non ad facta prae- 
terita revocari 2 ,’ would prevent all doubt whether a given 
state of facts is to be governed by a new or by an old law. 
This is however by no means the case, since some legal 
relations, such for instance as acquisition by prescription or 
under a will, are the result of a series of facts occurring 
through a prolonged period. There is accordingly a literature 
devoted to the discussion of the ‘temporal limits’ of the 
application of law 

liatuv iii. There is a stage of civilisation at which law is addressed, 

not to the inhabitants of a country, but to the members of 
a tribe, or the followers of a religious system, irrespectively 
of the locality in which they may happen to he. This is 
the ‘ personal ’ stage in the development of law. The govern- 
ments which the barbarians established on the ruins of the 
Roman empire did not administer one system of justice 
applicable throughout a given territory, but decided each 
case that arose in pursuance of the personal law of the 

1 On the conflict between Federal and State decisions in the United States, 
see an article in the American Law Review, xvii. p. 743. 

* Cod. i. 4. 7. 

* E. g. Struve, Uber das positive Rechtsgesetz riickaichtlich seiner Aus'leh- 
nung in der Zeit, 1831 ; Savigny’s discussion of the ‘zeitlichen Granzen/ 
System, Bd. viii. pp. 368-540 ; and Chabot do l’Allier, Questions transitoires 
•ur le Code Napoleon, 1809. 
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defendant 1 2 * ; so that, according* to an often-quoted passage ch ivm. 
in one of the tracts of Bishop Agobard, it might often 
happen that ‘five men, each under a different law, would be 
found walking or sitting together V In one and the same 
town the Frank, the Burgundian, and the Roman lived 
each under his own system of law. A similar phenomenon 
ftiay be seen at the present day in British India. ‘The 
notion of a territorial law,’ it has been said, * is European 
and modern. The laws which Hindoos and Mahomeduns 
obey do not recognise territorial limits. The Shusters and 
the Koran revealed religion and law to distinct- peoples, each 
of whom recognised a common faith as the only bond of 
union, but were ignorant of the novel doctrine that law and 
sovereignty could be conterminous with territorial limits 'V 
The British Courts, in dealing with members ol the Hindoo 
or Mahometan communities, bold that wherever such persons 
go within the limits of British territory, they carry with 
them, as a personal law applicable to their family and pos- 
sessions, Hindoo or Mahometan law respectively 4 . 

iv. According to modern ideas, a system of law applies not. ***»»■#■. 
to a given race, but to a given territory. It- follows from 
the independence of each State wit hin its own borders that, 
it might, without- contravening any principle of international 
law, regulate every set of circumstances which calls for 
decision exclusively hv its own law. lhis law, technically 
described as the ks fun, may be said to be the natural law 
for the Courts of each State to apply > and j t- is that which 

1 Marriage was contracted according to the law of the hunband, and wivoi 
married according to their own law could he dumiiMcd at pleanur.-, hut for 
Buch religious prohibitions «h that of the council of Tihur; Marihi, t. xviii. 
col. 15 1, cited hy Wewtlake, Private International Law, ed. 2. p. n n. 

2 * Nam plerumque contingit ut fdinul cant aut ftcdcant quinque hominee, 
et nullus eorum communetn legem cum altero habeat, exteriuw in rebu* 
transitorii-s cum interim* in rehiiH perennihuH una C'hri«ti lege teneantur.’ 

Adv. legem Guudobadi, c. 4, Op. i. p 1 1 1. 

» Cowell, Tagore Lecture*, 1870, p. 40. 

4 Cf. ib. p. 5, and the First Report of the Commianon for a body of Sub- 
stantive Law for India, p. 80. 
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ruses. 


Possible 

laws. 


will undoubtedly be applied by them, in tbe absence r of 
special reason to the contrary. With the development of 

civilisation and commerce it has however become as in- 
convenient as it is inequitable to apply this law rigidly to 
all transactions, whether completed wholly within the terri- 
tory, or partly outside of it, and to acts of all persons, 
whether permanently settled in the country, or merely passing* 
through it. The Law Courts are of course bound to apply to 
each case the law which the sovereign has provided for its 
regulation, but., as has been well observed, there is no reason 
to suppose that the sovereign enacted the lex fori with a 
view to the exceptional cases in question. It accordingly 
became necessary to classify these ‘ mixed cases,’ and to 
determine what are the categories of law by which, in 
accordance with equity and with the general convenience, 
each ought to be governed. 

The possible cases must, come within the classification 
with which the previous chapters have familiarised us, i.e. 
they must be cases of status, of property, of contract, and 
so forth. The possible law may be that of the country to 
which one of the persons concerned owes allegiance, or in 
which lie is domiciled, or in which the thing in question is 
situated, or in which the wrong in question was committed, 
or in which an act such as the making of a will, or of a 
contract, was performed, or in whicli a contract was to be 
carried out. These distinctions may be technically expressed 
by the following terms respectively : — 

lex ligeantiae , 

lex domicilii , 

lex loci rei sitae, 

lex loci delicti commissi, 

lex loci actus, of which contractus is a species, 

lex loci solutionis. 


The lex fori has been previously mentioned. All of these 
terms are in current use, except only the lex ligeantiae , 
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which is suggested as conveniently descriptive of the law ch. xvm. 
of the country to which a person owes national allegiance ; 
a law which, in the opinion of the school of jurists now 
predominant in Italy, ought to decide many of the questions 
which have usually been determined by the lex domicilii'. 

The selection from this list of the lex which is properly 
applicable to the decision of questions of a particular class, 
those relating for instance to marriage, to minority, or to 
bankruptcy, is guided in each country by the laws <>f that 
country 2 . There is however a considerable general resem- 
blance between the rules of different systems of positive law 
upon these points; and positive law is more inclined with 
regard to such questions than to others to pay deference 
both to the positive law of foreign countries, and to the 
theories of such experts as have written upon the subject 
from the point, of view of propriety and convenience. The 
assimilation thus produced of positive systems to one another 
and to the theories of experts has led to an erroneous im- 
pression that there exists something like a common law of 
civilised nations upon the subject, instead of, as is really 
the ease, a gradual approximation of national practice, guided 
to some extent by a growing body of theory. Some writers 
have indeed been led so far astray as to assert, the invalidity 
of anv national laws which do not conform to their views 
upon the subject 

The body of principles adopted in positive systems, or cinHMfra 
recommends] by theorists, for the selection of the territorial 
‘ lex ’ which is appropriate to the decision of any given ture - 
question of private law, has been called by many names, 
the variety of which attests the obscurity which has involved 
the true nature of the subject. They in ay be reduced to 
seven ( lasses. 

1 Cf. Codice Civile, art*. 6-9. Thin doctrine it will be observed, though 
presenting some analogies to that of the * personality of laws,’ explained at 
p. 356, by no means identical with it. 

2 Cf. In re Hawthorne, L. R. 23 C*b. I). 74 K. 

3 E. g. Struve, § 9. 37. Cf. Ex parte Elaiti, 12 Ch. I>. 522. 
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ch. xviii. i. The controversy having first been raised with reference 
Statutes, to toe competing claims of the c statuta 9 of different Italian 
cities, the whole topic was treated from this point of view. 
The example set by Bartolus in his comment on the code 
in the fourteenth century 1 was followed by a series of 
writers such as Halbritter, who wrote 1 Be Statutis ’ in 
1 545 2 , and John Voet, who wrote in 1698 3 . As recently 
as 1823 J. Henry published a 4 Treatise on the Difference 
between Personal and Real Statutes ; ’ and a 4 Traite des 
statuts, lois personnelles et reelles, et du droit international 
prive,’ by M. de Chassat, appeared in 1 845. 

Conflict. 2. A more descriptive name for such discussions was sug- 
gested in 1653 by Rodenburg, who prefixed to his work on 
the law of married people a tract entitled 4 de hire quod 
oritur ex statutorum vel consuetudinum discrepantium con- 
flictu 4 . 9 Paul Voet followed, in 1661, with a treatise £ de 
statutis eorumque concursu Iluber, in 1686, with his famous 
chapter 4 de conflicts legum r> ; ’ and Hertius, in 1688, with his 
tract 4 de collisione legum 0 .’ J. G. de Meiern wrote in 1715 
4 de statutorum conllictu eorumque apud exteros valore Ham, 
in 1792, 4 de statutorum collisione et praeferentia ; ’ Wiichter, 
in 1841 and 1842, 4 uber die Collision der Privatrechtsgesetze 
verschiedener Staaten 7 ; ’ Livermore, in 1828, 4 on the con- 
trariety of laws ; 9 and Brinkmann, in 1831, ‘ von dem Wider- 
spruche ausltindischer und einheimiseher Gesetze.’ Story’s 
‘Conflict of Laws’ was published in 1834, and Wharton’s 
work of the same name in 1872. 

Extra- 3 * The fact that effect is given to laws outside of the 
effect"* 1 territory of the State on whose authority they depend is 

1 Ad 1 . ‘ cunctos populos,’ i. 1 . 

2 Ad 1 . * cunctos populos/ i. i. Tubingae. 

* In bis Comment, ad Pandectaa, lib. i. tit. 4. pars 2. 

4 The tract is thus referred to on the general title-page. Its own sub-title 
is * De iure quod oritur ex diversitate statutorum/ 

8 In his Praelectiones iuris Romani, pars ii. ad Pand. lib. i. tit. 3. 1686. 

8 Comm, et Opusc. i. p. 129. 

7 See Archiv fiir civ. PraxiB, Bd. xxiv. p. 230, xxv. p. 1. 
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emphasised in the titles of such works as that of Coocoius, ch. xvm 
* f un data in territorio et plurium loconim eoncurrente potes- 
tate, 1684 1 * * ; of Scheinemann, ‘de auctoritate legum civilian* 
extra territorium legislator^/ 1696; of Segor, ‘do vi legum 
et decretorum in territorio alieno, 1777 j also in Snvignv’s 
expressions as to ‘die ortliehen GninzenV and Schmid's 
‘ Herrschaft dcr Gesetze, naoh ihren raumlichen GivnzenV 

4. *The question as to the choice of the law to he applied Appii.-u- 
becomes prominent in the treatise of Oerstndt, * fiber die U >n 
Anwendung fremder Gesetze/ 182 ; in that of Struve, 4 5 iiber 

das positive Ileehtsgesetz in seiner Beziehung auf ramnliclie 
Verhiiltnisse und iiber die Anwendung der Geselze ver- 
schiedener Oerter/ 18^4; and in incidental expressions 
occurring in Sa vigny’s System 

5. It. is of course a merely voluntary act on the part of < ’••mit v 
any State when it. gives e fleet to foreign law. In tin* 
language of Huber, 4 I Sect ores imperiormn id eomiter agunt 

ut iura cuiusque populi infra terminus eius exereita teneimt 
ubifjue suam vim 0 .’ Sir Robert Phillimore aeeordingly 
entitled the volume of his Commentaries which deals with 
this subject (j 86; ) 4 On Private International Law, or Comity/ 

6. Schaffner gave to his hook, published in 1 84 1 , a tit le Intrr- 
apparently intended to indicate that it- dealt with the mode i* r i vno- 
in which rules of private law are borrowed by one State lsiw ‘ 
from another. He called it 4 die Lntwiekolung dos inter- 
nationalcn Privafreehts ; * and it was followed by Pfeiffer s 

‘ das Princip des internationalen Privatreehts/ 18 71 ; by von 

1 Exercit. CurioB. i. p. 6Ho. u System, vol. viii. j>p. 5, 

51 The full title of his work is 'die Herrm hafL d«r (]«-ne t/.e n:i« h ihren 
raumlichen und zeilliehen (irenzen ini f»ebietede* bur^erlithen und pcinliehen 
Iteehls,’ Jena, 1S63. ( f . 4 I>ie raumliche Hcmchaft der iJeohUnormen 

(ortliche Statutenkolliniorij auf dem fiebiete des iVivatreehtoif i\ Jiohrn, 

1890. * Kunomia, i. pp. 1-105. 

5 viii. pp. 15, 32, 109; cf. Sir H. Maine's definition of the U>j*ic as ‘the 
conditions on which one community will rec ognise and apply a ]*>rtion of the 
jurisdiction of another.* 

• Prael. iuris Itornan i, pars ii. ad Pandect, lib. i. tit. 3. 
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Bar's ‘das internationale Privat- und Strafrecht/ i86'2*and 
(omitting Strafrecht) 1889; by Asser’s 4 Schets van het 
intcrnationaal Privaatregt ; * by von Piittlingen’s ‘Handbuch 
des in Oesterreich-Ungam geltenden international en Privat- 
rechts/ and by ITamakcr’s tract ‘ het intern ationaal Privaat- 
regt/ in 1878. In 1874 there appeared the ‘ Trattato di 
diritto civile intcrnazionale * of Lomonaco ; and in 1880 Hie 
first volume of the ‘Droit civil international 1 5 of Laarent, 
and the ‘ Droit penal international 3 of Fiore, translated by 
C. Antoine. The ‘ Zeitsehrift fiir in tern ation ales Privat- und 
Strafrecht/ was founded by Ford. Bdlini in 1890. 

7. In 1840 Ftelix began a series of art icles ‘ du eon flit 
des lois de differentes nations, on du droit international “/ and 
re-published them in 1843 as the ‘Traite du droit international 
prive, ou du eonllit des lois en matiere de droit prive/ Mr. 
Westlake followed in 1838, 1880 and 1891 with his ‘Private 
International Law, or the Conflict, of Laws;’ M. Fiore, in 
1869, with his ‘Diritto intcrnazionale private. 0 principii per 
risolvere i conllitli tra legislazione diverse in materia di diritto 
civile e eommereiale ; ’ M. Ilaus with ‘ Le droit prive qui 
regit. les et rangers en Belgique, ou du droit des gens prive 
considere dans ses principes fundament aux ct dans ses rapports 
ttvee les lois eiviles des Beiges/ 1874; M. Brocher with his 
4 Nouveau traite du droit international prive/ 1876; and 
Mr. Foote with his ‘Private International Jurisprudence/ 
1878. I11 1874 M. Clunet established at Paris the ‘Journal 

du droit, international prive/ 

Objections, well and ill founded, have been urged against 
each and all of these phrases. The nomenclature of the 
4 Statutes/ an attempt to resolve a legal into a merely 

1 This term was first suggested by Portnlis, in a report to the Acadt5roie 
des Sciences Morales et Politiques, Comptes rendus, 1843, t. i. p. 449. 

a I11 the ltevue £trnngere et Fran^aise de Legislation, t. vii. p. Si. Fcelix 
begins, ‘ On appelle droit international Pensemble des rbgles reconnues coniine 
raison de decider des conflits entre le droit prive des diverges nations.’ He 
goes on to blame Wheaton for using the term ‘ droit international ’ as equi- 
valent to * droit des gens,’ i. e. to public international law ! 
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granfmatical question, is indeed obsolete. Of the other ch. xvm. 
phrases one is distinctly misleading, while the rest are Stfttutes ’ 
rather inadequate than erroneous. 

Those who deny that a ‘ Conflict, of laws’ ever really takes to (’on- 
place are right if they mean only that the authority of. 
a domestic can never be displaced by that, of a foreign law. 

It cannot however be denied that, although each State is 
free to adopt for the decision of any given question its 
own or foreign law, and between various foreign laws to 
choose that which it prefers, yet the rival claims of these 
bodies of law do present themselves to the legislature or the 
court as competing or conflicting. There is no strife for the 
mastery, but there is a competition of opposite conveniences. 

The phrase is inadequate, because if dot's not cover questions 
as to jurisdiction, or as to the execution of foreign judgments. 

Such expressions as seem to attribute an extraterritorial to Kxt - ra 

territon 

supremacy, ‘ Ilerrschaft,’ to any system of law, are more ulity, 
obviously open to censure, as being inconsistent with the 
absolute sovereignty of each State within its own territory. 

When, on the other hand, the theory of ‘Comity’ i« t<> Comity, 
attacked, on the ground that, a Court, in applying a par- 
ticular ‘ lex,’ is guided not, by courtesy but. by legal principle, 
it seems to lie forgotten that, although the Courts of each 
State are guided by the law of the State*, tin* State in making 
that law is guided not by law but by an expectation of 
reciprocity, or bv general considerations of equity. ‘ Comity ’ 
thus expresses the truth that, the adoption of this or that rule 
by a State is a matter of indifference to international law. 

The new Italian school would indeed deny this proposition, 
asserting that a State, in applying foreign law to certain 
sets of circumstances, is but complying with an international 
duty of ‘ perfect obligation V 

1 See a Report by Signor Mancini, late Minuter of Justice, to the Institut 
de Droit International, Revue de Droit International, t. vii. pj>. 333, 337, 

362. Cf. von Bar, in von IIoLsendorff’g Encyclopadie, Syst. Theil, j>. 681. 
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c*.xvm. The phrase ' Application of law,’ ‘ Anwendung der Geaetze,’ 
Uon, PPW “ to 110 Ejection ex cept that it is perhaps too wide'; 
embracing, as it may, all the topics of the present chapter. 

* International Private law/ though a dangerously am- 
biguous term, is not incapable of being understood to denote 
the mode in which rules of private law are borrowed by the 
Courts of one State from those to another. • 

to Private The transposed version of this term as ‘Private International 
tionaTiaw. ^ aw * wholly indefensible. Such a phrase should mean, in 
accordance with that use of the word ‘ international 5 which, 
besides being well established in ordinary language, is both 
scientifically convenient and etymologically correct, ‘ a private 
species of the body of rules which prevails between one 
nation and another.’ Nothing of the sort is however in- 
tended ; and the unfortunate employment of the phrase, as 
indicating the principles which govern the choice of the 
system of private law applicable to a given class of facts, 
has led to endless misconception of the true nature of this 
department of legal science 1 . It has also made it necessary 
to lengthen the description of International law, properly so 
called, by prefixing to it the otherwise superfluous epithet 
‘ public.’ 

It is most important, for the clear understanding of the 
real character of the topic which for the last forty years has 
been misdescribed as ‘Private International law/ that this 
barbarous compound should no longer be employed. Nor is 
its abandonment less desirable with a view to the rehabilita- 
tion of the term ‘ international ’ for the scientific purpose for 
which it was originally coined 2 . 


1 The term is thus applied, e. g. in re Queensland Co., ’92, 1 Ch. 219. 

3 Supra, p. 340. Mr. Frederic Harrison, in two singularly able articles 
in the Fortnightly Review for 1879, lias suggested as a substitute for ‘ Private 
International law ’ the term 1 Intermunicipal law.* This is surely no improve- 
ment, since * municipal,’ in accordance w ith established use, is either equi- 
valent to * national,’ or relates to civic organisation. * American Interstate 
law ’ is the not inappropriate title of a work by David Rover, which appeared 
at Chicago in 1879. In a syllabus of lectures for 1886, Mr. Harrison proposes 
to speak of the ‘ interterritorial application of law.* 
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The topic in question consists of the body of rules which oh. xvm. 
prevail in a given country, or given countries, or which theo- rhe °°?\ 
nets think ought to prevail generally, as to the selection of the topic, 
law to be applied in cases where it may be doubted whether 
the domestic or a foreign law, and, in the latter case, which 
foreign law, is appropriate to the facts. It is a body of rules 
for jinding rules. With this topic it is usual to combino that 
of the choice of the competent forum , and also that of the 
effect to be given to a foreign judgment. 

The group of topics is undoubtedly hard to name. Of The choice 
the old names, ‘the Conflict of laws 1 is probably the best, ° f a namu 
c Private International law ’ is indubitably the worst. ‘ The 
Application of Foreign law/ or ‘ the Extraterritorial Recogni- 
tion of rights/ maybe suggested as at any rate not, misleading, 
while the latter phrase might be useful as calling attention to 
the fact that what really happens when a law seems to obtain 
an extraterritorial effect, is rather that rights created und 
detined by foreign law obtain recognition by the domestic 
tribunal h Thus it is that the status of marriage will be 
recognised as resulting from an observance of the formalities 
prescribed by the lex loci crld/ra/ionix, and an obligation result- 
ing from the judgment of a competent Court in one State will 
be enforced by the Courts of another 2 * . No name lias yet been 


1 The terms 4 Droit prive (<<u p''nal' extra territorial/ in addition to those in 
the text, were suggested by tin? present writer in the Revue do Droit Inter- 
national for 1880, t. xii.p. 5X1. In 18K3 a work appeared at Madrid, entitled 
* Principles tie dereeho internaeiona] privado, o de doivoho extraterritorial de 
Europa y America on suh relaciones eon el dereclio civil de ICnpilna/ by 
D. Manuel Torres Campos. Prof. Dicey, Law Quarterly Review for 1890, 
p. 14, seems inclined to adopt this phraseology. 

a The theory of the text, it will be observed, assumes the foundation of this 

whole topic, whether it b~ described 4 the application of foreign law,’ or tbe 

4 extraterritorial recognition of rights,* to be that of ‘ vested rights ; ' a doctrine 
which appears to the author to remain unshaken by the numerous attacks 
which have been directed against it. It is well stated by Huber, 4 Subiectio 
hominum infra leires cuiusque territorii, quamdiu il lie agunt, fjuae facit ut 
actus ab inilio validus, aut nullus, alibi quoque valere, aut non valcre, non 
nequeat.' Prael. ad Pand, i. 3. § 15. Cf. Wiicliter, u. s. 
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ch. xviii. suggested which satisfactorily covers the two topics of ( Forum, 
and * Lex/ 

interpret*- III. In order that the competent Court may rightly 
tl0D apply the appropriate law, it is necessary that the words of 
the law shall he properly construed. ‘ Interpretation ’ is 
thus a third, though a very subordinate, topic of the applica- 
tion of law. It is said to be either * legal,’ which rests on *the 
same authority as the law itself, or ‘ doctrinal,’ which rests 
upon its intrinsic reasonableness. 

Legal. ‘ Legal interpretation ’ may be either * authentic,’ when it 

is expressly provided by the legislator 1 * * , or 4 usual,’ when it is 
derivod from unwritten practice. 

Hoctrinal. ‘ Doctrinal interpretation ’ may turn on the meaning of 
words and sentences, when it is called 1 grammatical,’ or on 
the intention of the legislator, when it is described as ‘logical.’ 
When logical interpretation stretches the words of a statute to 
cover its obvious meaning it is called ‘ extensive ; ’ when, on 
the other hand, it avoids giving full meaning to the words, in 
order not to go beyond the intention, of the legislator it is 
called * restrictive.’ 


§ 2. Public Lav\ 

The appli- It is chiefly in the criminal branch of Public law that ques- 
Imninal tions of the kind now under consideration present themselves 
for solution. 

1. The ‘ forum ’ which, ratiuue ferri/orii, is properly seized 
of the punishment of an offence has been at different times 
asserted to be — that of the nation of which the offender is 
a subject, that of the domicil of the offender, that of the 


The 

Forum. 


1 As in what are called the ‘ interpretation clauses ’ of a modern Act of 

Parliament, many of which are now superseded bv the comprehensive Inter- 

pretation Act, 1889. Cf. Cod. i. 14. 9 and 12. Cf. also Dalloz, s. v. 'Lois/ 

art. 438. 
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nation injured, that of the place of the arrest or detention ch. xvm. 
of tlie offender, and that of the place where the offence was 
committed. These may he respectively described as tho 

forum ligeauiiae , 

forum domicilii , 

forum ch'itafi* lac&ae , 

forum deprchvn*ionix, or fortuiium , 

forum delicti commissi. 

The last-mentioned ‘ forum/ which was indeed the first to 
assert its claims, has in recent times nearly superseded the 
others, as being* the most compatible with modern ideas of 
the nature of sovereignty. Four theories as to the competent 
4 forum ’ are heard of at the present, day. 

i. What is known as the 4 territorial theory of jurisdiction/ TIm- urvl 
founded upon the competency of the forum delicti commissi, thmry. 
asserts that- each State may, and ought to, deal with all persons, 

be they subjects or aliens, who commit, offences within its 
territory, or on board of its ships, against its criminal law. 

This proposition, though indisputably t rue, is as indisputably 
inadequate to secure the due punishment of crime. Its insuf- 
ficiency to provide for the punishment of criminals who have* 
escaped from the territory in which their offence was com- 
mitted is partially redressed by treaties of Extradition, under 
which such offenders arc returned to the Jorum delicti ; hut it 
still needs supplementing by other principles. 

ii. According to ‘ tin* personal theory of jurisdiction/ each Tho |«r- 
State has a right to the obedience of its own subjects, where- theory, 
soever they may be. It, follows that a subject may be tried 

on his return to his own country, or even in his absence, 
for an offence against its laws committed while within the 
territory of another State. This second theory, which asserts 
the edaim of the forma Hgeantiac , is very variously applied 
in practice. England and the United States use it hut 
sparingly, as introducing a very limited list of exceptions 
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to the standard principle of territorial jurisdiction 1 * * . It is 
thus provided by Act of Parliament that a British subject 
may be indicted for murder, manslaughter, or bigamy, whether 
committed within the Queen’s dominions or without, and 
may be tried ‘ in any place in England or Ireland in which he 
shall be apprehended or be in custody V 

The continental States agree in punishing offences coip- 
mitted abroad by a subject against the government or coinage 
of the country to which he belongs, but differ widely in their 
treatment of offences of other kinds. The French Code of 
1808 punished offences committed abroad by Frenchmen 
against Frenchmen The Code for the German Empire will 
punish acts of its subjects which are criminal in the country 
where they were committed as well as in Germany 4 . The 
Italian Code of 1889 5 and the Austrian draft Code of 1867 6 
contain similar provisions, with reference to offences of a 
certain gravity. The Bavarian Code of 1861 stated the 
liability of subjects without any such reservation 7 ; and the 
French Code, as amended in 1866, provides that 1 tout Fran9ais 
qui hors du tcrritoire de la France s’est rendu coupable d’un 
crime puni par la loi frail raise, pout etre poursuivi et juge en 
France V 

This enactment is in accordance with an opinion given 
to the government by the Cour de Cassation in 1845 and 
approved by twenty-four Courts of Appeal and six Faculties 
of law, against the exclusively territorial character of penal 
jurisdiction. ‘ Ce qui est vrai/ said the Court/ 4 e'est que lo 
droit de punir, au 110m de la loi fran^aise, ne peut s’exercer 
qu’en France ; ce qui est erron£, e’est que l’aete punissable, 


1 Cf. the Zollverein, 1 Swab. 96. 

1 24 & 25 Viet. c. 100, 8s. 9, 57 ; cf. as to Treason, 35 H. VIII, c. 2 , 5 and 
6 Ed. VI, c. u, 7 Anne, c. 21. 

* Ci>de d’instructiou criminelle, art. 7. 

4 Art. 4. 3. 6 Art. 5. 4 Art. 4. 

T Inlander unterliegen den Bestiinmungen der Bayerischen Strafgesetze 

wegen oiler von ilmen im In- oder Auslande veriibten strafbaren Handlungen, 

art. 10. • Arts. 5-7. 
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conamis suv le sol Stranger, ne puissc, dans aucun cas, et.re r£gi 
par cette loi V 

The forum Ugeantiae is not concurrent with, hut excludes, 
the forum delict i in the case of Europeans whoso govern- 
ments have capitulations to that effect with the governments 
of Oriental States. 

# iii. What may be described as { the theory of self-preserva- 
tion* is in some continental systems considered in certain cases 
to confer a jurisdiction which, since it, is neither ‘territorial ’ 
nor ‘personal/ has been called ‘ quasi -territorial/ It allows 
that the Courts of a State may punish offences although com- 
mitted not only outside of its territory but also by jwrsons 
who are not its subjects. Such a jurisdiction, which might 
perhaps be described as claimed for Ww forum civltati* la erne , 
is usually asserted with reference to offences against the 
government of the State, or against, its public credit. 

The French Code, as revised in J 866, provides for the 
trial and punishment of any alien who, having committed 
abroad an offence ‘ attentatoire j\ la suret.6 dc l’Etat, on de 
contrefa^on du sceau de rfitat/ or against, the French 
coinage or paper currency, shall afterwards, voluntarily or 
by means of extradition, come within the French territory 
The (ierman Code of 1872 :j , and the Italian Code of 1 889 4 , 
contain similar articles. The Bavarian Code of 1861 went, 
further; providing also for tin* punishment of offences com- 
mitted abroad bv aliens against Bavarian subjects, ‘in the 
absence of anything to the contrary in the treaties of the 
State or the principles of International law 5 .’ 

At its Brussels Session, in 187^. the ‘ Institute de Droit 
international/ after much discussion, adopted the following 
resolution upon this subject : — ‘Tout etat a le droit de punir 
les faits commis memo en dehors de son territoirc ot par de^ 

1 Cited by M. I 5 r«*cher, Rev. de Droit Jut. vii. |». 46. 7 Art. 7. 

3 Arts. 4. 1. I'y the Ktra'prozessordnung of 1^77, art. 9, the accused may 
be condemned though absent from German territory. 

4 Art. 4. 5 Art. 1 2. 


CH. XVIII. 


Tlu> theory 
of self-pre- 
servation. 
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ch. x vm. etrangers en violation de ses lois penales, alors que ces faits 
sont une atteinte a Texistence sociale de Tetat en cause, et 
compromettent sa securite, et qui’ls ne sont point prevus par 
la loi penale du pays sur le territoire duquel ils ont eu lieu/ 
The Institut rejected a resolution extending the right to 
other cases 1 . 

The theory iv. The theory which may be described as one 4 of general 

ofcoBiao- . . . 

politan supervision, or 4 of cosmopolitan justice, looks merely to the 
justice. f 0 fu m (JcprcJtensmm, which we have also called fortuitnm , 
ascribing to each Stale the right of punishing any criminal 
who may come into its power. 

This theory has long found favour with reference to 
pirates, on the ground that they have thrown off their 
subjection to any political authority, but some writers have 
claimed for it a far wider application. Vattel, for instance, 
makes an exception to the rule of exclusively territorial 
jurisdiction in the case of ‘ces scelerats qui, par la qualitc 
et la frequence habituelle de leurs crimes, violent toute 
surete publique et se declarcnt les ennemis du genre hunmin.’ 
lie continues: ‘Les empoisonneurs, les assassins, les incen- 
diaires de profession, peuvent etre ext, ermines partout ou on 
les saisit, : car ils attaquent et- outragent toutes les nations, 
en foulant aux pieds les fondements de leur surete commune. 
C ost ainsi quo les pirates sont envoyes la pot-ence par les 
premiers entre les mains de qui ils tombent. Si le souverain 
du pays oil des crimes de cette nature ont etc eommis en 
reclame les auteurs ])Our en fairc la punition, on doit les lui 
lvndre, comme ii eelui qui est prineipalement interesse a les 
punir exemplairementV The Austrian draft Code accordingly 
provides for the punishment of serious oliences committed 
abroad by aliens, subject to the stipulations of any treaty to 
the contrary 3 ; and the Italian Code of 1889 contains a similar 
provision, in case the State to which the alien belongs shall 

1 Aimuiiire, iii. p. 2S1. 

- Droit des Lions, i. § 233. L'f. vuii Uoltzoiidorft', die Auslioferun^ der Ver- 
Urocher, 18S1, p. 7. 5 1868. art. 6. 
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have refused to take him in extradition, with a view to on. xvm. 
punishment h 

It is obvious that the adoption by a State of one or Combina- 

another of the four current theories of jurisdiction, or of u theo»-io« 

combination of several of them, will determine not only the J l . iniulu> 

turn. 

exercise of its own criminal jurisdiction with reference to 
iV given set of facts, but also its recognition of the rightful- 
nes* of the exercise by other States of their jurisdiction with 
reference to the same state of facts. In cases where it. 
recognises the concurrent competence of several States, it 
may or may not regard the decision of the Courts of any 
one of them as linal, so as to give an offender the benefit 
of the maxim, ‘ ne bis in idem/ Provisions to this effect, 
are not. uncommon in continental Codes-, in Knglish law 
there is some authority for saying that a plea of ‘ autrefois 
acquit' or ‘convict’ in a competent foreign court, in n good 
defence 

The readiness, or disinclination, of a State to surrender its 
own subjects in extradition is another result of the view 
which it adopts with reference to criminal competence. The 
continental nations, among which the doctrine of 4 personal 
jurisdiction ' is fully entertained, refuse extradition of their 
own subjects; while England readily surrenders its subjects 
because it is not, as a ride, prepared to punish them Jbr 
offences committed outside of the country. 

II. Questions as to the appropriate ‘Lex’ are, not of The Lex. 

1 Art. 6. A more sweeping provision in the Penal Code of Mexico, urt. 
iBb, making a * Deli to* committal in a foreign country by a foreigner against 
a Mexican punishable in Mtxico anti according to its laXvw, gave rise in 18H6 
to the ‘ Cutting case,’ on which wee the official report of Mr. J. B. Moore 
to the U. S. Secretary of State. 

* Code d'ins. criin. art. 7; Loi de 18K6, art, 5; German Code, art. 5. 7. 

Rut cf. AuKtrian Code, art. 30, Italian Code, art. 8 ; and Fiore, Droit penal 
international, i. p. 161. 

3 See R. r. Hutcliirwon, 29 C. II, cited in Peake r. Tyrrell, 1 W. and M., 

1 Shower, 6, and in R. v. Roche, 1775, 1 Leach, 135. Cf. JJull, N. P. 245; 

Archbold, Criin. Pract. p. 121. 


B b 2 
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ch. xviii. frequent occurrence in criminal law. Of the four classes 'of 
such questions which may conceivably be raised, those as 
to (i) Concentricity, and (ii) Time 1 2 , no doubt occasionally 
occur, but questions of (iii) Race, and (iv) Place, are hardly 
separable from the question of ‘ Forum/ The ‘ comity ’ 
which often determines a controversy in private law in 
accordance with rules borrowed from a foreign system has 
no place in the trial of crimes. No State will undertake to 
administer the criminal law of another, though it may some- 
times go so far as to enquire into the amount of punishment, 
to which a crime would be liable according to the law of 
the place where it was committed. 

The topics of criminal ‘forum ’ and ‘lex’ have sometimes 
been treated in conjunction with the analogous topics of 
private law, as, for instance, by von Bar in his ‘ Internationales 
Privat- und Strafrecht/ They have indeed much in common, 
and the title of von Bar’s work would be objectionable only 
on the ground of ambiguity, if it did not seem to lend itself 
to the support of statements by other writers which involve 
the whole subject, in hopeless confusion. 

It- may perhaps be assumed that the reader who has 
followed the argument of the last, few pages will at once 
detect the nstonishing inconsistency of view which is betrayed 
by the following extract from a work of deservedly high 
authority. ‘ On appelle,’ says M. Fcelix, ‘droit international 
priv£ rensemble des regies d’apres lesquelles se jugent les 
confliis mire le <lroif prirc des di verses nations ; en d’autres 
termes, le droit international prive se compose des lois 
civiles ov crimiueUe* dun etat dans le territoirc d’un etat 
6transrer V 


1 E. g. German Code, art. 2. 

2 Droit International Prive, § i. M. von Bar, who defends iiis combination 
of the two topics by the authority of R. von Mold, Staatsrecht, Vblkerrecht u. 
Politik, p. 682, endeavours to avoid the difficulties which his title raises by 
distinguishing between * Internationales Recht ’ and ‘ Vblkerrecht.’ The 
former term he employs to signify a genus, of which the two species are 
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.It would not be too much to say that ‘ Private Inter- cii. xvm. 
national law, 5 if thus conceived of, is neither 4 private ’ nor 
‘ international ’ in the sense in which either of those terms 
are usually and properly employed in Jurisprudence. 

III. What was said of the ‘interpretation* of private, will Intorprcta- 
apply also to that of public law. 11 ?ls ’ 

§ 3. International Lair . 

I. No question of ‘ Forum ’ can arise in International law, The appli- 
of which it is an essential principle that each nation is the Vntoriut- 
judge of its own quarrels, and the executioner of its own lioMuJ 
decrees. 

II. The question of ‘ Lex ’ does indeed arise, but in a way Tin- Lex. 
that presents but a slight analogy to anything in either 
department of Municipal law. It is merely whether a driven 

set of circumstances comes, or does not come, within the 
operation of international law at all. In other words, 
whether the States between which a controversy has arisen 
are, or are not, members of ‘the family of Nations 1 .’ Ji 
not, the principles to be applied to the facts are derivable not 
from international law, but from view's of national interest 
tempered by general morality. Much confused reasoning 
has resulted from forgetfulness of the limited area within 
which it is possible or desirable to apply the rules of Inter- 
national law, as such. 

III. What has been said upon the subject of ‘ Inter- Interprets 
pretut ion 9 with reference to municipal law, applies nudalix 

/nut dn<Jix to International law also. 


respectively * Yolkerrecht,’ by which he meant) Public International law, anti 
‘ Internationales Privatrecht.’ Mr. Westlake, who follows Fudix, frankly 
admits, in hit) second edition, p. 5, that he is uidng the term ‘ private’ in a 
sen^e which has no relation to the division of national law into ‘public * and 
‘private.’ 1 Supra, p. 343. 
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ch. xtiii. The axioms of the science and the doctrines of received 

•# 

text- writers will be susceptible in general only of ‘logical 
interpretation/ but something analogous to £ authentic inter- 
pretation * would be quite possible in the case of such quasi- 
legislative expressions of international opinion, as, for 
instance, the Declaration of Paris, the Geneva Convention, 
or the General Act of the Brussels Conference on the Slavq 
Trade. 
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Negotiorura gestio, 214. 219. 
Neutrality, 342, 349, 330- 332. 
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Nomology, 24, 2- 2 0 . 
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I Nopos, 13 u. 
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— right, 12 2, 1 2 (), 147. 

1 — person*, 123. 127, 294, 344. 
j Novatio. 272, 277. 
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^ Noxao deditio, 13* n. 
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! Nudum rnctum. 241, 24b. 

! Nuisance, 1X3, jxs, 333. 
Nullity, 103, lod, 10S. 

Nullum tenipus, 337 ?/. 
Numbers of a State. 40. 

Nys. E. . 3 33 a. 
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Oaths. 24X. 

Obiter dicta, d 1 . 

Object of law. d j. 73, 2X3. 

of a right , 72. x<», K 9 , 11?. 
Objects of ownership, 1X1. 
Oblatio, 27d. 

Obligation, in it a. ‘ res ' f X7, 1 : 
— d< Knilions of, 212. 

natural, 2J3, ,‘dX, 277 292. 

civil, 213. 

Obligations, 277, 2X3 «. 
Obligationes, 221, 212. 

♦ x coutiact u, 211, 212, ’23 
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f 1 11:1- i ex mntr.’o'f tx, 212, 2 I 4 . 
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Obligatory contract , 223, 224, 
Occu patio, 1 Xd, 343. 

X Ocrstadt, 361. 

Offences, 32X. 

clas-ifjcatioii of, 332 
l>t of, 332, 333 
Offer 233. 

Offer to negotiate. 233 n. 
Office, effect of hoMili'/, 2 21, 30 
Official rights, 213, 221, 332. 
Oldendorp, . 1 33. 
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Omission, 93, 331. 

Onerous contract, 249. 

Operae servorum, 197. 

Orbit of a right, 133, 285, 328. 
Ordinary rights, 162. 

Origin of law, 50. 

— of states, 343. 

— of artificial persons, 85. 
Ownership, 165, 179, 192, 345 

— acquisition of, 186, 1 91, 345. 

— honitarian and Quiritarian, 192. 

— elements of, 180. 

— international, 345. 

— joint and several, 192. 

— legal and equitable, 192, 

— limits of, 179. 

- objects of, 181, 182. 

— transfer of, 181, 1 88, 190. 

P. 

Pacific blockade, 349. 

Pacta, nuda, 241, 246. 

— vestita, 246. 

Pactum de non petendo, 27S, 290. 
Paley, W., 27 11, 28, 2501*. 

Paper to Bearer, 273. 

Parent and child, 156, 217, 304. 
Parental rights, 156, 217. 304. 

Parol contract, 243, 247. 

Part, ideal, 91. 

— payment, 276, 292. 

— physical, 91. 

Partie civile, 287. 
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— to a contract, 233, 249. 
Partnership, 240, 263,. 296, 298, 299. 
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Partnership Act, 1890 , 263 u. 
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Party, act of, 141, 271. 
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Patents, 184, 190, 2S9. 

Patria potestas, 304, 305 . 

Patronus, 158, 217. 

Paulus, 94, 212, 261, 2S3 n, 336 ft. 
Paum63, 243. 

Pawn, 202. 
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— by third party, ib. 
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Peaoe, 342, 344. 

Peculium, 305. 

Peer, 316. 

! People, 40. 

! Performance, 274. 

! — events preventing, 274. • 

| — substitutes for, 274, 275, 276. . 

I — release of, 274, 277. 

I Peril, at one’s, 134?*, 152. 

| Perjury, 332. 

| Permissive use, 250, 253. 
j Person, 79-85, 11S. 
i — abnormal, 122, 293, 294, 297, 303. 

1 312, 316, 319, 342. 

— artificial, 82, 85, 94, 294, 297, 319, 

■ 337 - 

— of incidence, 80, 82. 

— of inherence, 80, 82. 
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— juristic, 85, 94. 

— natural, 82, 83, 294, 303. 

— normal, 122, 293, 294, 312, 341. 

; — offences against the, 333. 

— - political, 112. 

1 — public and private, 1 1 j . 

1 Persona, 83, 139, 233. 

— standi in iudicio, 316. 

Personal law, 356. 

— and real statutes, 129, 360. 

— servitudes, 196. 

— theory of jurisdiction, 367. 
Personality, extension of, 165, 177. 
Persons, law of, 118-128, 293. 
Petition of right, 116, 337. 

Pfeiffer, L., 361. 

Phillimore, Sir II., 361. 

Philology, comparative, 7. 
Physicians, 260, 308, 

Picketing, 158 n. 

Pictura, 188. 

Pignus, 202. 

Pindar, 18. 

Pirates, 347, 370. 

Place, 92. 

— in the application of law, 355, 357. 
37 *> 372 . 
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PJantatio, 187. 

Plato, 236 n. 
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— dilatory, 313. 

— peremptory, 313. 

Pleadings, 312, 335. 

Pledge, 192, 200, 201, 203, 26S, 269, 
280, 289, 292. 

^Pledging, 242. 

Plures rei, 233. 

Policy of the law, 241, 265, 291. 
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Polizei, 326. 

Pollicitatio, 233. 

Pollock, L.C.L., 58 n , 230. 

Pollock, Sir R, 7 u, 59?/, 60 w, 102 //, 
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Pomponius, 281, 2 S3 n. 

Positive law, S, 3S. 

— relation of, to natural, 29, 33. 
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— commencement of, 1 00, 178, 

- derivative, 172, 173. 

— elements of, 16O. 
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185, jS6. 
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— right to, J30, 133, 166, 180. 
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— termination of, 17S. 
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Poste, It., 121. 

Postmaster- General, 221. 

Pothier, 223, 23b/.', 2^4 u. 
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Predial servitudes, 193. 

Prerogative process, 33 K . 
Prerogatives, 322. 
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— extinctive, 187, 292. 

— in criminal law, 331. 

Presumptions, 161, 23 s , 314- 
Pret a la grosse, 200- 
Price, 251. 


Primary rights, 124. 

Principal and accessory, 92, 187. 
249, 250, 267, 331. 

Principal and agent, 101, 107, 238 
240, 261 , 289, 348 
Principal contract, 249, 230. 

Prins, M. A., 335 ». 

Prisot, L. (\ J., 36. 
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Private law, 11 2. 127, 131, 148, . 

310, 317, 341, 372. 

— abnormal, 131, 14S, 293. 7, 1 <». 

- adjective, 148,310. 
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— normal, 131, 14S. 
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Privileged statomont, 161. 
Privileges, 203. 

Privilogium, 2 1 u, 140. 

Prize, jS6, 330. 

Procedure, 7S, 310, 320, 330, 334 

Prodigi, 95, 137, 3°7- 
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Profits a-prendre, 193, 193, 19*,. 
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Promisor and promisee, 233. 
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, Property, 180, 1S1. 
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- inovoabb* and inunov cable, 234 
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Proprietary rights, 130, 164, 343 
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Protest, 107 n. 
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Proximity, 142, 191. 
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! 328, 336, 337, 340, 341. 
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Public policy, 138, 241, 265. 
Public prosecutor, 286, 335, 336 ». 
Puchta, G. F., 55, 109 n, 140 n. 
Punishment, theory of, 330. 

— special part of the, 332. 
Punishments, the list of, 332. 
Purchase, 19 1. 

Puttlingen, Y. von, 362. 
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Quaestiones perpetuae, 329. 
Qualification, 140. 

Quasi-contracts, 215 n. 
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214. 

Quasi ex delicto, 212. 

Quasi- possession, 178. 
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Quasi rights and Duties of the 
State, 112, 1 1 7, 336, 337. 
Quasi-territorial jurisdiction, 341 . 
Quasi usufruct, 197. 

Queen’s Proctor, 316 n. 

Quiritarian ownership. 192. 
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Racing, 266. 
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Ratification, 239, 26S, 270, 290. 
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— property, 91, 252. 

— servitudes, 194, 196. 

— statute, 129, 360. 

Reallast, 199. 
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Recht, objectives and subject! ves, j 
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Recognition, 344, 351. 

Redhibitory action, 253. 
Regelsberger, F., 106 n. 
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J — dotal, 306. 
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— of incumbrances, 205. 

— of title, 9 n. 

. — of trademarks, 190. 

Regress, 264, 268. 

Relative duties, 115. 

Release, 274, 277, 290. 
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— as a source of law, 56, 357. 
j — offences against, 333. 

I Remainderman, 197, 198, 289. 

! Remedial rights, 130, 147, 279, 281, 
j 284, 348. 

'[ — extinction of, 290. 

| — origin of, 279, 285. 
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I — transfer of, 290. 

Remoteness, 135, 314. 
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Rent, 254. 
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I Reprisals, 349, 350. 
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j — offences against, 333, 
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— mobiles and iminobiles, 91. 
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| Reservation, 107 n. 

Resolutory condition, 109. 
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Rqptitutio in integrum, 276, 2 S3. 
Restitution, 78, 2 S3. 

— of conjugal rights, 216. 

Bestraint of trade, 265. 

Retorsion, 349. 

Retrospective application of law, 

356. 

Revenge, 279, 282, 287 n. 
jfce venue, 326. 

Reversion, injury to, 198, 2S9. 
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— extent of, 141. 

— forfeiture of, 137. 

— infringement of, 133, 283, 2S8. 
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— of disposition, 1S1. 
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2S1, 283, 2S4, 290, 319, 342, 348. 
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Salvage, 220, 267. 
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Scots law, 153 n, 1809/, 197, 2iS«. 
Seal, 244 n. 

Seal, contract under, see Deed. 
Secondary rights, 130. 

Security, 201, 24S, 336. 

— discharge of, 206. 

— transfer of, 206. 

Sedes Apostolica, 322 n. 

Seduction, 156, 158 n, 288. 

Segor, 361. 

Selden, J 64. 

Self defence, 152, 330. 
Self-government, 327. 

Self-help, 215, 279, 2S2, 349. 
Self-preservation, right of, 330, 345. 

— theory of, 369. 

Separate estate, 306. 
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Servants, 169, 260. 

— liability for acts of, 138, 239, 289. 
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— for life, 260 n. 

— negative, 250, 264. 
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— right to, 158. 

Servient tenement, 193. 
Servitude, 192, 193, 336, 346. 

— acquisition and loss of, 196, 199. 
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— classes of, 195. 

— definition of, 194. * 

— real, 193-195* 
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I — predial, 193. 
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Servius, 207 n. 

Set-off, 277, 291. 

Sex, 85, 304, 323. 
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Ships, 189, 222, 259, 266, 289 n. 

— jurisdiction over, 346, 352, 367. 
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Slave, 82, 158, 268, 288, 307. 
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— en commandite, 264, 299. 
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Solarium, 193 v. 

Soldiers, 96, 308. 

Solutio, 213, 274 
Sophocles, 30. 

| Sources of law, 49, 50. 

— of rights, 139. 

Sovereign political authority, 3 
40, 48. 
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Sovereignty, 43, 321. 

1 — external, 44, 323, 343. 

I — internal, 45, 322. 

— difficulties of theory of, 46. 

I Special property, 175. 

j Specialty contract, 243, 278. 

1 Specific performance, 283. 
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Spencer, Herbert, 70 n, 326 n. 
Sponsalia, 255. 

Staatsgewalt, 321. 

Staatsrecht, 320 n. 

Stadtrecht bricht Landrecht, 356. 
State, a, 40, 319-325* 

— definitions of, 41. 

— may have rights and duties, 112,115, 
• 286, 317, 336, 344. 

— its organs for law-making, 67. 

— identity of a, 344. 

— in international law, 343. 

— intervention of, 78. 

— as arbiter, 1 1 7. 

— as a juristic person, 336, 337. 
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— property of, 325, 334, 336, 345. 
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— origin of, 42, 343. 

— objects of, 70, 325. 

— offences against, 328, 332, 340. 

— termination of, 344. 

States, classification of, 43, 343. 

— mi-sou verains, 44, 343. 

Status, 82, 118, 122, 125, 304, 319, 
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— naturales, 83, 127 n. 
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Stipulatio, 243, 244, 277, 307. 
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Struve, 361. 

Suarez, F., 340. 

Substantive law, 78, 131, M 7 » 3 J 6 , 
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— in ternational law, 34 34 ^* 

— private law, 147. 

Substituted right, 277. 
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276 - 

Subtraction, 289. 

Succession, 141, I 9 °> 345 * 


Succession, intestate, 142, 19 1, 336. 

— singular, 141. 

— testamentary, 143, 191. 

— universal, 141, 190, 271. 

Summa potestas, 43, 321. 

Summary conviction, 334. 

Summons, 312, 335, 349. 

Superficies, 192. 

Suretyship, tee Guarantee. 
Survivorship, 264. 

i Suspension of remedy, 292, 309, 332. 
j Suspensive condition, 109. 

| Suzerainty, 44, 343. 
j Syngraphae, 245. 

T. 

I Tacking, 206. 

Tangible property, 182, 185. 

Taylor, .Jeroiny, 31. 

Temerity, 97 11. 

Tender, 276. 

j Tenement, dominant and servient , 

; >*>5. 

Terco, 197. 

; Terminology, suggested new, 24, 80, 

1 119, 1 2 1, 129, 133, 14*, 214, 219, 

230, 250, 293, 320, 353, 355, 35 s * 
367, 369, 37 °- 

Territorial theory of jurisdiction, 

3 r ’ 7 - 

Territory, ’,.(5, 346, 357 - 
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Tostamcntary succession, 143, 19 f. 
j Teutonic law, 173, 243, 252, 281, 
j 31 5 «, 318 w, 329. 

| Theophilus, 82, 283 n. 

) Thief, possession by a, 169. 
i Thing, a, 86. 

accessory, 187. 

— definition of, 87, hK. 

1 — divisibility and coinfsmibility of, 90. 

— compound, 89, 9 1. 

i — - consumable, 92, 197- 

— fungible, 92, 253 

— identity of, 88. 

— intangible, 90, i s 3- 

, — intellectual, 86, 90, 183. 



394 


INDEX. 


Thing, material, 86, 169. 

— moveable, immoveable, 9 1 . 

— principal, 92. 

— simple, 89. 

— tangible, 182. 

Things, classification of, 86, 90, 1S3. 

— law of, 118-128. 

Thomas, St., me Aquinas. 

Thomasius, 28, 36, 72 n. 

Time, 92, 234, 292, 331. 

— in the application of law, 355, 356, 
372 - 

Title, 139, 185. 

Titulus, 139. 

Tort, 2 85. 

— and crime, 2S6, 328, 329, 331, 
333 - 

Torts founded on contract, 222. 
Trade -guilds, 299 n. 

Trade-mark, 183, 187, 210, 289. 
Trade-name, right to, 1 84 n. 

Traditio, 188. 

Traiectitia pecunia, 266. 

Traill, 11 . 1 )., 326 n. 

Transactio, 276. 

Transfer of l ights in personam, 139, 
271, 290. 

Transfer of rights in rem, 139, 135, 
156, 1S0, 187, 190, 200. 

Transfer of rights by act of law and 
of party, 141, 271. 

Translative fact, 140, 141. 

Trauung, 255. 

Treason, 332. 

Treasure trove, 168, 1S6. 

Treaties, 347. 

Trent, Council of, 256. 

Trespass, 178, 28S. 

Tria capita, 82, 83. 

Trial, 313, 334, 349. 

— by battle, 311 «. 

Tribunal des conflits, 328. 

Trust, breach of, 285, 289. 

Trusts, 63, 217. 

Tutelary rights, 157, 217. 

Tutor, 157, 304. 

Twelve Tables, the, 2S2. 
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Ulpian, 3, 21 w, 32, 33. 

TJltra vires, doctrine of, 303. 
Unconstitutional, meaning of the 
term, 321. 

Underwriters, 267. 

Undue influence, 94, 237. 

Union of States, 44. 

United Kingdom, 44. 

Universal succession, 141, 190, 272. 
Universitates bonorum, 85, 184, 303. 

— personarum, 85, 303. 

Unwritten law, 67. 

Urrechte, 149. 

Usage, 50. 

Use, contract for, 253. 

Uses, 217. 

— Statute of, 217. 

Usucapio, 186. 

Usufruct, 197, 198. 

Usury, 254. 

Usus, 197. 

Usus fori, 57. 
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Vassal, 217, 289. 
i Vattel, E. de, 346, 370. 

Vedas, the, 18. 

Verbrechen, 331. 

J Verfassungsrecht. 321. 

I VermOgen, 142, 1S5. 
Vernehmungstheorie, 235. 
Verwaltungsrecht, 325. 

Vested rights, theory of, 365 n. 

Vis, 93, 170, 237, 281 n. 

Vis maior, 259 n. 

Vitia, 233. 

Vivum vadium, 202 n. 

Voet, John, 360. 
i — Paul, 360. 

j Void and voidable acts, 103, ioj. 

— contracts, 237, 245. 

Volenti non fit iniuria, 137, 150, 287 
Vblkerrecht, 372 n. 

Voluntary agreements, 251. 

— alienation, 251. 

— facts, 141. 
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Wachter, C. G., 360. 

Wadset, 201. 

Wager, 265. 

Wagering contract, see Aleatory. 
Waiver of a right, 137, 150, 2S7, 
290, 341. 

War, 349. 

— effect of on property and obligations, 

^ 5 > 35 °> 35 

Ward of Chancery, 157. 

Wardship, 156. 

Warehouseman, 258. 

Warfare, conduct of, 350. 

Warranty, 209, 252, 259, 268, 269. 
Waste, 2S9. 

Wedding, 255. 

Weinkauf, 243. 

Westbury, Lord, 14 «, 1S3. 
Westlake, Prof. J., 121, 3O2, 373 n 
Wette, 243. 

Wharton, F., 99 v, 100 w, ;/>o. 
Whole, ideal and physical, 89. 
Widow, adultery with, 334 n. 

Wife, liability for acts of, 239. 
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